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Board Meeting Agenda

Tuesday November 14, 2023 | 8:00am | Bethlehem Town Hall Room 101A

Livestream:

https://us02web.zoom.us/j/84469068942?pwd=ZGVhUURTL3NrOjNkR3dDaEZrZ05adz09

I.  Call to Order/Roll Call/Quorum Approval (Storrs)

Il.  Approval of Minutes from the October 25, 2023 Board Meeting

lll. Financial Report (Storrs, Kotlow and Maikels)

1.  Approval of the October 2023 Financials

. Items For Action

Updates from John Taylor, Senior Economic Director
New Business

1.  Resolution giving authority to CFO to open bank accounts at
KeyBank

2.  PSEG Letter Application (Hedgeman and Scott)

Greg Turner

B. Presentation of Insurance options

Burt Anthony Associates

Charles B Clarke Inc


mailto:info@bethlehemida.com
http://www.bethlehemida.com/
https://us02web.zoom.us/j/84469068942?pwd=ZGVhUURTL3NrQjNkR3dDaEZrZ05adz09
https://us02web.zoom.us/j/84469068942?pwd=ZGVhUURTL3NrQjNkR3dDaEZrZ05adz09

Regular Meeting- Minutes
Wednesday, October 25, 2023 | 8:00 am | Bethlehem Town Hall Room 101A
Livestream:
https://us02web.zoom.us/j/84469068942?pwd=ZGVhUURTL3NrQjNkR3dDaEZrZ05adz09

8 Call to Order/Roll Call/Quorum Approval
The annual meeting of the Town of Bethlehem Industrial Development Agency was
held on the above date at the Town Hall, 445 Delaware Avenue, Delmar, New York.
The meeting was called to order at 8:02 a.m. The roll was called, and members
present were:
Victoria Storrs, Chair
D. Kidera
V. Franco
R. Kotlow
G. Steffens
C. Welch
E. De Barbieri

Also present:

Al Maikels, Chief Financial Officer

Catherine M. Hedgeman, Esq., Executive Director and Agency Counsel
David VanLuven, Town Supervisor

John Taylor, Senior Economic Developer


https://us02web.zoom.us/j/84469068942?pwd=ZGVhUURTL3NrQjNkR3dDaEZrZ05adz09

VI.

Approval of Minutes from the September 27, 2023 Board Meeting
Mr. Franco made a motion to approve the Minutes from the September 27, 2023
meeting, seconded by Mr. Welch, with all members present in favor.

Financial Report
a. Report of the September 2023 Financials
Mr. Maikels provided an overview of the September 2023 Financials.

b. Presentation of the 2024 Annual Budget
Ms. Storrs presented the budget to the Board. Ms. Storrs stated that more detail
was provided this year regarding line items that make the budget more
transparent. The board reviewed the 2024 Agency budget attached to the board
agenda/meeting materials.

c. Presentation of the 2024-2029 PARIS Budget
Ms. Storrs and Al Maikels explained the proposed PARIS budget. The Board
reviewed the 2024-2027 PARIS budget attached to the board meeting
agenda/materials.

Updates from John Taylor, Senior Economic Director

Mr. Taylor stated that his current focus is industrial site development. Mr. Taylor
mentioned that he hopes to be receiving bids by December 2023. Ms. Steffens asked
who would be conducting initial interviews and reviewing bids. Ms. Hedgeman and
Mr. Taylor stated that all IDA member input and involvement on this matter is
welcome.

Current Applications and Proposed Projects
a. West Yard Road
Ms. Hedgeman stated that the West Yard Road project has been put on pause.

b. PSEG
An untraditional pilot was given to PSEG in the year 2002. This was a 20-year
pilot. PSEG expressed interest in requesting a new application for a PILOT. Ms.
Hedgeman, Ms. Storrs, and Mr. Taylor recently toured the plant and discussed
possible options with PSEG. The PILOT letter application will be presented at the
next meeting.

New Business
a. Resolution of the Town of Bethlehem IDA Approving the 2024 Budget of the
Town of Bethlehem 2024 IDA and accepting the submission and posting of the



VII.

Budgets of the Town of Bethlehem IDA for Fiscal Years 2025, 2026, and 2027
pursuant to Section 2800 of the New York Public Authorities Law.

Mr. Kotlow made a motion to approve the 2024 Budget as presented, seconded
by Mr. Welch, with all members present in favor.

Resolution of the Town of Bethlehem IDA Approving the 2024-2029 PARIS
Budget

Mr. De Barbieri made a motion to approve the 2024-2029 PARIS budget,
seconded by Mr. Kidera, with all members present in favor.

Committee Assignments

Ms. Storrs and Ms. Hedgeman discussed the importance of one member solely

taking on the role of secretary, as opposed to Mr. Kotlow fulfilling the role along
with his role as treasurer.

Ms. Storrs made a motion to appoint Mr. De Barbieri as secretary, seconded by

Mr. Welch, with all members present in favor.

Adjournment: 9:21 am.
Ms. Storrs made a motion to adjourn the meeting, seconded by Mr. De Barbieri, with
all members present in favor.



BETHLEHEM INDUSTRIAL DEVELOPMENT AGENCY
STATEMENT OF NET ASSETS
October 31, 2023

ASSETS
Current Assets
Checking/Savings

200.04 Cash-M&T Bank Agency Account

200.06 Cash-M&T CD

200.07 Cash-Citizens CD

200.02 Cash-Trustco CD
Total Checking/Savings

Other Current Assets
380 Fee Receivable
480 Prepaid Expense
Total Other Current Assets

Total Current Assets

TOTAL ASSETS

LIABILITIES & EQUITY
Liabilities
Current Liabilities
601 Accrued Expenses
Total Current Liabilites

Total Liabilities
Equity
924 Net Assets
924.3 Net Assets-Unassigned
Total 924 Net Assets

Total Equity

TOTAL LIABILITIES & EQUITY

October 31,2023

459,172.31
769,184.40
200,000.00
200,000.00
1,628,356.71

27,021.97
558.70

27,580.67

1,655,937.38

1,655,937.38

19,250.82

19,250.82

19,250.82

1,636,686.56

1,636,686.56

1,636,686.56

1,655,937.38




BETHLEHEM INDUSTRIAL DEVELOPMENT AGENCY
STATEMENT OF REVENUE AND EXPENSES
October 31, 2023

ORDINARY INCOME/EXPENSE

Income
2116 FEE INCOME 350,208.35
2116.1 PSEG ENERGY REIMB 121,879.75
Total Income 472,088.10
Expenses
6460.4 Contractual Expenses 107,719.63
6460.5 Business & Economic Development 0.00
Total Expenses 107,719.63
NET ORDINARY INCOME 364,368.47

Other Income/Expense
Other income
2401 Interest Income 21,949.82
Total Other Income 21,949.82

NET INCOME 386,318.29
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Town of Bethlehem
Industrial Development Agency
445 Delaware Avenue
Delmar, NY 12054
(518) 439-4955
info@bethlehemida.com
www.bethlehemida.com

November 8, 2023

SEE ATTACHED SCHEDULE A OF
AFFECTED TAXING ENTITIES

RE:  Town of Bethlehem Industrial Development Agency
PSEG Power New York Inc./ GB Il New York, LLC Project
Proposed PILOT Agreement - Extension

Dear Ladies and Gentlemen:

In February 2002, the Town of Bethlehem Industrial Development Agency (the “Agency”) entered
into certain IDA Straight Lease transaction documents in connection with the development of a natural gas-
fired, combined cycle electric-generating facility having a nominal generating capacity of 872 megawatts
located in the Town of Bethlehem, New York and known as the Bethlehem Energy Center (the “Facility™).
The Facility is owned by PSEG Power New York Inc., which has been re-named GB Il New York, LLC
(hereinafter, the “Project Company”™).

The IDA Straight Lease transaction documents include the following:

1. APILOT Agreement dated February 5, 2002; and
2. A Lease Agreement dated February 5, 2002.

Under the PILOT Agreement, the Project Company is obligated to make payments in lieu of taxes
to Albany County (the “County”), the Town of Bethlehem (the “Town”) and the Bethlehem Central School
District (the “School District”). The PILOT Agreement is scheduled to expire on December 31, 2023.
Final payments under the PILOT Agreement have been paid by the Project Company, with $919,224 being
paid to the County and the Town in January 2023 (subject to an offset for special district taxes), and
$3,676,895 being paid to the School District in September 2023.

Previously, the Agency has sent correspondence to the County, the Town and the School District
advising you all of the pending expiration of the PILOT Agreement.

The Agency has since been contacted by the Project Company with a request to extend the

expiration date of the PILOT Agreement (the “Request”). The Project Company has made the Request in
connection with the future plans by the Project Company to submit an application to the Agency for

000161.00320 BUSINESS 24544135v2
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financial assistance relating to new capital investment and maintenance expenditures at the Facility
currently estimated to equal $85 million (the “New Project”).

The Project Company does not expect to be in a position to submit the application to the Agency
for the New Project before the expiration of the PILOT Agreement. Accordingly, the Project Company has
made the Request to the Agency in order to maintain the status quo with respect to the existing IDA Straight
Lease documents pending the completion of the Application and the Agency process with respect to the
New Project.

Please note that the Facility has a current assessed value of $100,000,000. Applying the current
tax rates to the Facility, the real property taxes payable by the Project would equal $847,309 for the County
and the Town, and $2,295,383 for the School District. Note that these amounts are LESS than the amount
of the payments in lieu of taxes that are payable by the Project Company under the PILOT Agreement.
Under the Request, the Project Company is proposing to continue to make payments in lieu of taxes in the
amount of $919,224 for the County and the Town (again, subject to an offset for special district taxes), and
$3,676,895 for the School District during the period of the extension of the PILOT Agreement. The Agency
understands that the period of the extension would not exceed 2 years.

The purpose of this letter is to inform you of the Request, and that the Agency is considering
whether to grant the Request and to approve certain documents providing for such Request. The Agency
expects to consider the Request and the terms of such Request at its meetings scheduled for November 14,
2023 and December 19, 2023, each at 8:00 a.m., local time in Room 101A at the Town Hall located at 445
Delaware Avenue in the Town of Bethlehem, Albany County, New York (collectively, the “Meetings™).

The Agency has invited representatives of Generation Bridge II, LLC (the “Company”), a wholly-
owned subsidiary of ArcLight Energy Partners Fund VII, L.P., a private equity fund managed by ArcLight
Capital Partners, the owner of the Project Company to attend the November 14, 2023 meeting to make a
presentation to the Agency regarding the Request.

The Agency does not plan on scheduling a public hearing pursuant to Section 859-a of the General
Municipal Law because the Agency is not granting any “financial assistance” (as defined in Section 854 of
the General Municipal Law). The Agency does, however, plan on scheduling a public hearing pursuant to
Section 859-a of the General Municipal Law in connection with the Agency’s consideration of the New
Project. As required by Section 859-a of the General Municipal Law, the Agency will send you a notice of
the public hearing.

The Agency will consider the Request at the Meetings. The Agency would welcome any written
comments that you might have with respect to the Request. The Agency will also allow any representative
of any affected tax jurisdiction present at the Meetings to address the Agency regarding the Request.



If you have any questions or comments regarding the foregoing, please do not hesitate to contact
me at the above telephone number.

Sincerely yours,

TOWN OF BETHLEHEM INDUSTRIAL
DEVELOPMENT AGENCY

[s/ Catherine Hedgeman
Catherine Hedgeman, Agency Counsel and ED

cc: A. Joseph Scott, Il1, Esg., Agency Special Counsel (via e-mail)



SCHEDULE A

LIST OF AFFECTED TAXING ENTITIES

Albany County

Attention: Honorable Daniel P. McCoy,
Albany County Executive

112 State Street, Room 1200

Albany, New York 12207

Town of Bethlehem

Attention: David VanLuven, Supervisor
Bethlehem Town Hall

445 Delaware Avenue

Delmar, New York 12054

Bethlehem Central School District
Attention: Jody Monroe, Superintendent
Bethlehem Central School District

700 Delaware Avenue

Delmar, New York 12054

Attention: Holly Dellenbaugh, President
Bethlehem Central School District

700 Delaware Avenue

Delmar, New York 12054
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MEMORANDUM OF LEASE

The undersigned TOWN OF BETHLEHEM INDUSTRIAL DEVELOPMENT
AGENCY, a public benefit corporation duly organized and validly existing under the laws of
the State of New York, having its principal office at 445 Delaware Avenue, Delmar, New

- York 12054, as lessor (the “Agency”), and PSEG POWER NEW YORK INC.; a corporation
duly organized and validly existing under the laws of the State of Delaware and authorized to
do business in the State of New York, having an office at 80 Park Plaza, Newark, New J ersey
07102 as lessee (the “Company”), entered into a Lease Agreement as of the 5th day of
February, 2002 (the “Lease Agreement”). The Lease Agreement covers the premises
described in Exhibit A attached hereto and made a part hereof.

The Lease Agreement provides for the rental of the premises by the Company for a
term commencing on February 5, 2002, and terminating at 11:59 p.m. on June 30, 2024 (the
“Lease Term”). ’

The Company has the obligation to purchase the premises and equipment for One
Dollar ($1.00) upon expiration of the Lease Term.

The Lease Agreement is available for inspection during normal business hours at the
offices of the Agency indicated above.

Record and return to:

Nixon Peabody LLP

Clinton Square

P.O. Box 31051

Rochester, New York 14603-1051
Attention: John B. Hood, Esq.
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IN WITNESS WHEREOF, the Agency and the Company have caused this
Memorandum of Lease to be executed in their respective names as of the §/4 day of
February, 2002. :

TOWN OF BETHLEHEM INDUSTRIAL

DEVELOPMENT AGENCY :
/
by Voneidi
Name: F. Michael Tucker
Title: Chairman

PSEG POWER NEW YORK INC.

Name: "E'Jeffrey W. Moore
Title: / Vice President
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STATE OF NEW JERSEY )
: SS.:
COUNTY OF ESSEX )

On the 5 day of Ze dusei.s in the year 2002, before me, the undersigned, a
Notary Public in and for said State, pefsonally appeared Jeffrey W. Moore, personally known
to me or proved to me on the basis of satisfactory evidence to be the individual whose name
is subscribed to the within Memorandum of Lease, and acknowledged to me that he executed
the same in his capacity, and that by his signature on the Memorandum of Lease, the
individual, or the person or entity on behalf of which the individual acted, executed the

instrument. / ,,
77 [ Lty /fy/mﬁ/ 4{7/((4_/

/// / Notary Public

W/

WARY PATRICIA COKCORAN
KOTARY PUBLIC OF NEW JERSEY
Commission Expires 6/6/2006
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STATE OF NEW YORK )
: SS.:
COUNTY OF ALBANY )

. On the 5th day of February in the year 2002, before me, the undersigned, a Notary
Public in and for said State, personally appeared F. Michael Tucker, personally kn:)wn to me
or proved to me on the basis of satisfactory evidence to be the individual whose name is
subscribed'to the within Memorandum of Lease, and acknowledged to me that he executed
Fhe.s?.me in his capacity, and that by his signature on the Memorandum of Lease. the
individual, or the person or entity on behalf of which the individual acted, executeci the

Do Ao ettt

Notary Public

MAUREEN A. KUCHARSKI
Notary Public, State of New York
No. 01KU4855324
Qualified in Rensselaer County
Commission Expires June 23, 20.
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EXHIBIT A

Legal Description of Real Property

ALL THAT TRACT OR PARCEL OF LAND, situate in the Town of Bethlehem,
County of Albany and State of New York, being further described as follows:

Beginning at a point at a found concrete monument having a NYSPCS (NAD-83)
coordinate value of N 1370205.25, E 689408.03 at the southwest corner of lands conveyed to
Niagara Mohawk Power Corporation (“Niagara”) by deed recorded in the Albany County
Clerk’s Office in Book 1228 of Deeds, Page 195, said point also being the east line of
Route #144 (River Road), New York State Highway #193; thence the following seven (7)
courses along said east line of Route #144 (River Road), New York State Highway #193: (1)
N 08°37°25” W a distance of 212.38 feet to a point; (2) N 02°34°59” W a distance of 292.44
feet to a point; (3) N 03°04°27” E a distance of 800.80 feet to a point; (4) N 07°22°16” E a
distance of 831.38 feet to a point; (5) N 13°31°57” W a distance of 30.80 feet to a found
concrete monument; (6) N 11°17°47” W a distance of 229.80 feet to a found concrete
monument; (7) N 28°40°11” W a distance of 8.60 feet to a point therein where the same is
intersected by the dividing line between the lands herein described and other lands now or
formerly owned by Niagara; thence the following four (4) courses along said dividing line;
(1) N 66°48°12” E through a metal rod and cap set at a distance of 2.45 feet from the east line
of New York State Highway #193, Route #144 (River Road) a total distance of 213.71 feet to
arod and cap set; (2) S 77°11°59” E a distance of 89.66 feet to a metal rod and cap set; (3) N
67°55°30” E a distance of 646.83 feet to a metal rod and cap set; (4) N 63°05°59” E passing
through a metal rod and cap set at 217.64 feet a total distance of 264.94 feet to a point on the
westerly line of the “BEACON ISLAND DIKE” as shown on a plan entitled “Albany Steam
Station Lands Under Water at Island Creek” prepared by Niagara and having a drawing
number of G-3539-E; thence S 08°57°11” E along said westerly line a distance of 86.36 feet
to a point; thence N 78°22°58” E a distance of 122.49 feet to a point on the U.S. Pier Head
line as established by the U.S. Army Corps of Engineers May 10, 1934 and being further
described as being point number 218A as shown on the said plan entitled “Albany Steam
Station Lands Under Water at Island Creek”; thence S 11°37°12” E .along said Pier Head line

a distance of 2085.82 feet to a point in the southeasterly corner of lands conveyed to Niagara

as described in Book 1228 of Deeds, Page 195 being a corner in the dividing line between the

lands herein described and other lands now or formerly owned by Niagara; thence the

following five (5) courses along said dividing line: (1) S 67°30°33” W a distance of 130.00"
feet to a metal rod and cap set; (2) S 07°29°12” E a distance of 279.62 feet to a point;

(3) S 75°58°09” W-a distance of 827.00 feet to a metal rod and cap set: (4) N 26°1°21” W a

distance of 148.73 feet to a found concrete monument; (5) S 67°30°33” W a distance of

833.05 feet to the point of beginning (the “Premises”), comprising of an area of 83.50 acres

as shown on a Survey of James M. Zuccolotto, N.Y.S.P.L.S., dated November 16, 1999, last

revised March 13, 2000, consisting of four (4) sheets, and filed in the Albany County Clerk’s

Office in Map Drawer 172 as Map No. 10859 on March 20, 2000 (the “Survey™).

Bearings and coordinates refer to the N.Y. State Plane Coordinate System (Eastern
Zone - NAD °83) based on control established by G.P.S. and adjusted to the published
coordinates for N.G.S. horizontal control stations “Rensport”, “Schodack” and “New Scot”.
Distances are grid distances.
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BEING the same premises or a portion thereof described in the following
instruments: deed from New York State Realty Terminal Company to Niagara recorded in
the Albany County Clerk’s Office in Book 1265 of Deeds at page 75; deed from Hudson
River Estates, Inc. and the Delaware and Hudson Railroad Corporation to Niagara recorded
in the Albany County Clerk’s Office in Book 1307 of Deeds at page 479; Letters Patent
issued June 10, 1953 to Niagara recorded in the Albany County Clerk’s Office in Book 1376
of Deeds at page 75; deed from The Texas Company to Niagara recorded in the Albany
County Clerk’s Office in Book 1420 of Deeds at page 367; deed from The Texas Company
to Niagara recorded in the Albany County Clerk’s Office in Book 1491 of Deeds at page 139;
and deed from Sun Oil Company to Niagara recorded in the Albany County Clerk’s Office in
Book 1228 of Deeds at page 195.

TOGETHER WITH an easement to build, maintain, repair, modify, enlarge, inspect,
remove, patrol, rebuild and replace a water main and related equipment over lands now or
formerly owned by Niagara, 15 feet in width lying 7.5 feet on each side of the following
described centerline:

ALL THAT TRACT OR PARCEL OF LAND situate in the Town of Bethlehem,
County of Albany and State of New York beginning at a point, said point being the
intersection of the northerly line of the Premises with the center line of an existing eight inch
water main, said point being further described as being 13.5 feet+ easterly and 110 feet +
southerly of center line station 71+43.58 of the former Delaware and Hudson Railroad
Susquehanna Division spur to Cabbage Island, Railroad Valuation map V4-142-B; thence
northerly parallel to and 10 feet distant easterly of the center line alignment of the said
Delaware and Hudson Railroad line a distance of 2700 feet + to a point; thence westerly
crossing said center line a distance of 27 feet + to a point; thence northerly parallel to and
approximately 13.5 feet westerly of the center line of the former Delaware and Hudson
Railroad line a distance of 2-15+ feet to a point; thence northeasterly, northerly and
northwesterly crossing the Island Creek Diversion Channel (Normans Kill) on the west side
of a railroad bridge a distance of 355 feet + to a point; thence northwesterly a distance of 300
feet + to a point on the northerly line of lands now or formerly owned by Niagara, as shown
on Sheet 4 of the Survey and together with the right of ingress and egress to and over the
casement premises and the surrounding land now or formerly owned by Niagara, insofar as
necessary to exercise the foregoing easement rights in a manner which will not materially

~~interfere with the use of the surrounding land-of-and-by Niagara, its successors and assigns.

TOGETHER WITH all right, title and interest of Grantor under a grant made by
Hudson River Estates, Inc. to Niagara dated October 21, 1963 recorded in the Albany County
Clerk’s Office on January 17, 1964 in Book 1782 of Deeds at Page 245, a grant made by
Albany Port District Commission to Niagara dated June 30, 1952 recorded in the Albany
County Clerk’s Office on July 10, 1952 in Book 1318 of Deeds at Page 385, as amended by
an Amendment to 1952 Indenture of the Albany Port District Commission, dated May 11,
2000, recorded in the Albany County Clerk’s Office on May 12, 2000 in Book 2655 of Deeds
at page 945 and under a letter agreement, dated June 12, 1952 between The Delaware and
Hudson Railroad Corporation and Niagara, subject to any burdens set forth in the above-
referenced grants or the above-referenced letter agreement.

TOGETHER WITH an easement to maintain, repair, modify, enlarge, inspect,
remove, patrol, rebuild and replace a forced main sanitary sewer line over lands now or
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formerly owned by Niagara and Consolidated Rail Corporation, 15 feet in width lying 7.5
feet on each side of the following described centerline:

ALL THAT TRACT OR PARCEL OF LAND situate in the Town of Bethlehem,
County of Albany and State of New York beginning at a point at the intersection of the
westerly line of New York State Highway #193, Route #144 (River Road) with the centerline
of the existing 4” force main sanitary sewer, said point being approximately 175 feet south of
New York State Survey Station 272+50, said survey station shown on drawings by the New
York State Department of Transportation No.RC 45-28 River Road S.H. #193; thence
northwesterly a distance of 424 feet+ to a point; thence continuing northwesterly on a line
deflecting to the right at an angle of 25° 42’ a distance of 700 feet+ to a point; thence
continuing northwesterly on a line deflecting to the left at an angle of 42° 15° a distance of
508 feett to a point; thence westerly on a line deflecting to the left at an angle of 45° a
distance of 323 feet+ to a point; thence northwesterly on a line deflecting to the right at an
angle of 45° a distance of 67 feet + to a point on the southerly line of the Feura-Bush-
Glenmont Road, as shown on Sheet 4 of the Survey and together with the right of ingress and
egress to and over the easement premises and the surrounding land now or formerly owned
by Niagara, insofar as necessary to exercise the foregoing easement rights in a manner which
will not materially interfere with the use of the surrounding land of and by Niagara, its
successors and assigns.

TOGETHER WITH AND SUBJECT to the terms of a Grant of Easement for a sewer
main between Consolidated Rail Corporation and Niagara dated December 17, 1992 and
recorded in the Albany County Clerk’s Office on December 30, 1993 in Book 2500 of Deeds
at Page 391, as shown on a map annexed to the foregoing Grant of Easement identified as
“Map NMP - 137 Albany Steam Station Detail of 4” Force Main Sanitary Sewer Crossing at
Penn Central Railroad” at Book 2500 of Deeds at Page 630 and as shown on Sheet 4 of the
Survey.

TOGETHER WITH an easement to install, maintain, repair, modify, enlarge, inspect,
remove, patrol and replace a water service line to tap into the sixteen (16) inch water main
described in an Indenture, made the 29th day of January, 1979 by and between Niagara and
the Town of Bethlehem and recorded in the Albany County Clerk’s Office on February 14,
2000 in Book 2650 of Deeds at page 108 over lands now or formerly owned by Niagara, 15
feet in width 7.5 feet on each side of the following described centerline:

Commencing at a found concrete monument having a NYSPCS (NAD-83) coordinate
value of N 1370205.25, E 689408.03 at the southwest corner of lands conveyed to Niagara
by deed recorded in the Albany County Clerk’s Office in Book 1228 of Deeds, page 195,
said point-also being the east line of Route #144 (River Road), New York-State- Highway
#193; thence the following three (3) courses along said east line of Route #144 (River Road),
New York State Highway #193: (1) N 08° 37’ 25” W a distance of 212.38 feet to a point;
(2)N 2° 34’ 59” W a distance of 292.44 feet to a point; (3) N 03° 04’ 27” E a distance of
603.93 feet to a point; thence S 87° 31’ E, crossing Route #144 (River Road) New York State
Highway #193, a distance of approximately 67.5 feet to a point on the west line of said
highway to the point and place of beginning of said centerline; thence S 87° 31’ E through
the lands now or formerly owned by Niagara approximately 20 feet to the existing Town of
Bethlehem waterline and together with the right of ingress and egress to and over the
easement premises and the surrounding land now or formerly owned by Niagara, insofar as
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necessary to exercise the foregoing easement rights in a manner which will not materially
interfere with the use of the surrounding land by Niagara, its successors and assigns.

TOGETHER WITH AND SUBJECT TO the terms of an easement granted to Niagara
dated June 15, 1953 and recorded in the Albany County Clerk’s Office on July 13, 1953 in
Book 1365 of Deeds at Page 225, as shown on Sheets 2 and 3 of the Survey.

TOGETHER WITH the appurtenances, including riparian rights, if any, and all the
estate and rights of Grantor in and to the Premises and together with all right, title and
interest of Grantor, if any, in and to the highways and all gores and strips of land, easements,
rights and rights of way appurtenant to or used in connection with the Premises.

SUBJECT TO all other easements, covenants, restrictions and other encumbrances of
record.

SUBJECT TO terms, covenants, conditions and provisions of the Letters Patent
granted by the People of the State of New York recorded in the Albany County Clerk’s
Office in Liber 837 of Deeds at page 226, Liber 850 of Deeds at page 432 and Liber 1376 of
Deeds at Page 75 to the extent they affect the Premises.

: SUBJECT TO any and all right, title and interest the public may have in and to the
public highways running through or adjacent to the Premises.

Being and intending to describe the same premises described in a deed from Niagara
to Grantor dated May 11, 2000 recorded in the Albany County Clerk’s Office on May 12,
2000 in Book 2655 of Deeds at page 935.

TOGETHER WITH THE BENEFITS of a Sound Easement Agreement between
Niagara and Grantor dated as of May 11, 2000 and recorded in the Albany County Clerk’s
Office on May 12, 2000 in Book 2655 of Deeds at page 889.

TOGETHER WITH AND SUBJECT TO the terms of an Easement Agreement
between Grantor and Niagara dated May 11, 2000 recorded in the Albany County Clerk’s
Office in Book 2655 of Deeds Page 897.

- TOGETHER-WITH AND SUBJECT TO the-terms of a Site--Agreement- between. -
Grantor and Niagara dated as of February 1, 2000.
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AGREEMENT, made as of the 5th day of February, 2002, by and between PSEG
POWER NEW YORK INC., a duly organized and validly existing Delaware corporation
located in the Town of Bethlehem and authorized to do business in New York and having an
office at 80 Park Plaza, Newark, New Jersey 07102 (the “Company”), and the TOWN OF
BETHLEHEM INDUSTRIAL DEVELOPMENT AGENCY, a corporate governmental agency
constituting a body corporate and politic and a public benefit corporation with an office at 445
Delaware Avenue, Delmar, New York 12054 (the “Agency™).

WITNESSETH:

WHEREAS, Title 1 of Article 18-A of the General Municipal Law of the State of New
York (the “Enabling Act”) was duly enacted into law as Chapter 1030 of the Laws of 1969 of the

State of New York; and

WHEREAS, the Enabling Act authorizes and provides for the creation of industrial
development agencies for the benefit of the several counties, cities, villages and towns in the
State of New York (the “State™) and empowers such agencies, among other things, to acquire,
construct, reconstruct, lease, improve, maintain, equip and dispose of land and any building or
other improvement, and all real and personal properties, including, but not limited to, machineryi
and equipment deemed necessary in connection therewith, whether or not now in existence or
under construction, which shall be suitable for manufacturing, warehousing, research,

rcommrercial, industriaﬂ or civic facility purppsgs, in qrder tq advance the job opportunities,
health, general prosperity and economic welfare of the people of the State and to improve their

standard of living; and

WHEREAS, the Enabling Act further authorizes each such agency to lease or sell any or
all of its facilities, to issue its bonds, for the purpose of carrying out any of its corporate purposes
and, as security for the payment of the principal and redemption price of and interest on any such v
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bonds so issued and any agreements made in connection therewith, to mortgage and pledge any
or all of its facilities, whether then owned or thereafter acquired, and to pledge the revenues and
receipts from the lease or sale thereof to secure the payment of such bonds and interest thereon;

and

WHEREAS, the Agency was created, pursuant to and in accordance with the provisions
of the Enabling Act, by Chapter 582 of the Laws of 1973 of the State (collectively, with the
Enabling Act, the “Act”) and is empowered under the Act to undertake the Bethlehem Energy
Center Project (as hereinafter deﬁhedj in order to so advance the job opportunities, health,
general prosperity and economic welfare of the people of the State and improve their standard of

living; and

WHEREAS, the Agency, b); resolution adopted on April 26, 2001, determined to provide
financial assistance for the Company’s Bethlehem Energy Center Projec:( consisting of the
following: (1) the acquisition by the Agency of an interest in the existing electric generating
facility known as the Albany Steam Station, including a portion of the switchyard (collectively,
the “Albany Steam Station™), located on property roughly 84 acres in size along Route 144 in the

Glenmont section in the Town of Bethlehem as more particularly described in Exhibit A attached

- hereto (the “Land”); (2) the construction on the Land of an electric generating plant, consisting

of an approximately 92,000 square-foot heat recovery steam generation building, an

approximately 16,000 square-foot turbine building, and an approximately 5,000 square-foot
water treatment building, which would serve a nominal 750 megawatt, 763 megawatt summer

rating, 800 megawatt winter rating (collectively, the “Megawatt Rating™), natural gas-fired

2.
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combined cycle turbine facility, utilizing three frame 7FA GE gas combustion turbines, the

primary fuel for which would be natural gas with limited use of low sulfur distillate oil (0.04%

sulfur) as a secondary fuel (collectively referred to as the “BEC Facility”); and (3) the

acquisition by the Agency and the installation at and on the Land and at the Albany Steam

Station and the BEC Facility of a variety of equipment, machinery, and other personal property

(the “Equipment”) (the Albany Steam Station, the Land, the BEC Facility and the Equipment are

hereinafter collectively referred to as the “Facility”); and

WHEREAS, the Company has requested that the Agency provide the following financial

assistance:

(A)

(B)

©

(D)

R507894.12

The Agency will take title to the Facility and lease the Facility back to the
Company asa straight-lease transaction as déﬁned in Section 854(15) of the New

York State General Municipal Law;

The Agency will grant an exemption from state and local sales and use taxes with

respect to the qualifying personal property portion of the Facility;

The Agency will grant an exemption from mortgage recording tax; and

The Agency will grant an exemption from general real property taxation with
respect to the Facility, and the Company will pay certain contractual payments in
lieu of taxes, as agreed to by the Company and the Agency, for the benefit of

affected tax jurisdictions (such contemplated financial assistance as set forth in A,



B, C, and D herein being collectively hereinafter referred to as the “Financial

Assistance”).

WHEREAS, the Agency has agreed to provide Financial Assistance to the Company for

the purpose of undertéking the improvement of the Facility; and

WHEREAS, on the date (“Closing Date”) the Company executed and delivered a deed

and bill of sale conveying title to the Facility to the Agency (“Company Transfer”), the Agency,
as landlord, and the Company, as tenant, entered into a certain lease agreement (the “Lease

Agreement”), pursuant to which thefCompany-has-agreed;-among other things, to construct-and .

(install the' BEC Facility-and. Equlpment on behalf of the f the"Agency, and tolease the Facility from -

- the”Agency onthe- 1 the-terms and-conditions set forth therein.”

e e s i

NOW, THEREFORE, for and in consideration of the premises and the mutual covenants
hereinafter contained, the parties hereto hereby formally covenant, agree and bind themselves as

follows, to wit:

1. Representations and Covenants.

(a) By the Company The Company makes the followmg representatlons and

covenants as the ba515 for the undertakmgs on its part herein contamed

(1) _  The Company is a business corporation duly organized and validly
existing under the laws of the State of Delaware, is in good standing under the laws of the State

of Delaware and is authorized to do business in New York State and has full legal right, power
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and authority to execute, deliver and perform this Agreement. This Agreement has been duly

authorized, executed and delivered by the Company.

(i1) Neither the execution and delivery of this Agreement or the
consummation of the transactions contemplated thereby nor the fulfillment of or compliance with
the provisions of this Agreement, will (A) conflict with or result in a breach of or constitute a
default under any of the terms, cqnditions or provisions of any law, rule, regulation or order of
any court or other agency or authority of government or ordinance of the Stateor any political
subdivision thereof or of the Company’s Certificate of Incorporation or By-laws, as amended, or
any corporate restriction or any agreement or instrument to which the Company is a party or by
which it is bound, or result in the creation or imposition of any Lien (as defined in Paragraph 22
hereof) of any nature upon any of the Property (as deﬁ.ned in Paragraph 22 hereof) of the
Company under the terms of any such law, ordinance, Certificate of Incorporation or By-laws, as
amended, restriction, agreement or instrument, (B) require consent (which has not been
heretofore received) under any corporate restriction, agreement or instrument to which the
Company is a party or by which the Company or any of its Property may be bound or affected, or
©) fequire consent (which has not been heretofore obtained) under or conflict with or violate
*any existing law, rule, regulation, jhdgméht; order, writ, injunction or decree of any government,
governmental instrumentality or court (domestic or foreign) having jurisdiction over the
"~ Company or any of the Property of the Company, other than the approval of the Article X
Api)l‘ication (as defined in Paragraph 22 hereof) and any other governmental or judicial
approvals not required as of the Closing Date, including but not limited to any approval from the

-5-
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Federal Energy Regulatory Commission in connection with the construction and operation of the
Facility. The Facility and the desigil, acquisition, construction and equipping and operation
thereof will conform with all applicable zoning, planning, building and environmental laws,
ordinances, rules and regulations of governmental authorities having jurisdiction over the
Facility. The Company shall defend, indemnify and hold harmless the Agency for expenses,
including reasonable attorneys’ fees, resulting from any failure by the Company to comply with

the provisions of this subparagraph.

(ili)  This Agreement constitutes a legal, valid and binding obligation of

the Company enforceable against the Company in accordance with its terms.

(iv)  As of the Closing Date, no litigation at law or in equity or
proceeding before any federal, State or local governmental agency involving the Company is
pending or, to the best of its knowledge, after due inquiry, threatened, in which any judgment or
order would have a material adverse effect upon the business or assets of the Company or that
would affect the Company’s existence or authority to do business, the development, acquisition,

rehabilitation, or operation of the Facility or the performance of any of its obligations hereunder.

(b) -—BytheAgency. The Agency makes the following representations and -

covenants as the basis for the undertakings on its part herein contained:

()  The Agency is duly established and validly existing under the ™

provisions of the Act and has full legal right, power and authority to execute, deliver and perform
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this Agreement. This Agreement has been duly authorized, executed and delivered by the

Agency.

(i1) Neither the execution and delivery of this Agreement or the
consummation of the transactions contemplatéd hereby nor the fulfillment of or compliance with
the provisions of this Agreement, will conflict with or result in a breach of or constitute a default
under any of the terms, conditions or provisions of the Act, any other law, rule, regulation or
order of any court or other agency or authority of government or ordinance of the State or any
political subdivision thereof or of the Agency’s Certificate of Establishment or By-laws, as
amended, or of any corporate restriction or any agreement or instrument to which the Agency is
a party or by which it is bound, or result in the creation or imposition of any Lien of any nature
upon any of the Property of the Agency under the terms of the Act or any such law, ordinance,

Certificate of Establishment, By-laws, restriction, agreement or instrument.

(iii)  This Agreement constitutes a legal, valid and binding obligation of

the Agency enforceable against the Agency in accordance with its terms.

(iv)  As of the Closing Date, no litigation at la\y or in equity or
proceeding before any-Federal, State-or-local governmental agency involving the Agency-is-
pending or, to the best of its knb_wledge, after due inquiry, threatened, challenging the Agency’s
authority to enter into this Agreement or any other action wherein an unfavorable ruling or
finding would adversely affect the enforceability of this Agreement or any other transaction of
the Agency which is similar hereto,'or would materiall); and adversely affect any of the
transactions contemplated by this Agreement.

-7-
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2. Tax Exempt Status of Facility.

(a) Assessment of Facility. Pursuant to Section 874 of the Act and

Section 412-a of the New York Real Property Tax Law (“RPTL”), the parties hereto understand
that, upon the first assessment roll of the Town of Bethlehem. (the “Town”) after the first taxable
status date of the ToWn after the Company Transfer and the execution and delivery of the Lease
Agreement between the Agency and the Company, and for so long thereafter as the Facility is
under the jurisdiction, control or supervision of the Agency, the Facility (i) shéll be assessed by
the Town and by the various other taxing entities which hereafter may have assessment
jurisdiction over the Facility inciuding without limitation the Bethlehem Central School District

(“School District™), the County of Albany (“County”) and any other political unit wherein the

Facility is located (all of such taxing entities being hereinafter collectively referred to as “Taxing
Entities” and individually referred to as a “Taxing Entity™) and (ii) should be listed as exempt
upon the assessment rolls of the respective Taxing Entities. The Company shall, promptly
following the Company Transfer and the execution and delivery of the Lease Agreement, take
such action as may be necessary to ensure that the Facility shall be assessed and listed as exempt
upon the assessment rolls of the respective Taxing Entities prepared subsequent to the Company
Transfer and the execution and delivery of the Lease Agreement (ing:luding without limitation
ensuring that a form RP-412-a relating to the Facility is filed with the Town Assessor and with
each o’?hef assessor cﬁmge& wnh preparing the aséessment rolls for the various Taxing Entities)
and for éo long thereafter as ihe Facility is under-t_he ju;i;dicti-(;ﬁ, con&ol or sﬁpef-vi;-ion of— thé

Agency, but in no event after the Agency transfers title to the Facility to the Company. The

Company shall take such further action as may be necessary to maintain such exempt

-8-
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assessment. The Agency agrees to use its best efforts to assist the Company to both obtain and
maintain such exempt assessment. As part of the parties’ obligation-s hereunder with respect to
obtaining and maintaining an exempt assessment for the Facility, the parties approve the
“Instructions to Assessor” attached. as Exhibit B héreto, and the Agency agrees to present these
“Instructions to Assessor” to the Town Assessor promptly following the execution and delivery
of this Agreement. Notwithstanding the foregoing, neither party agrees or admits that the fair
market value of the Facility is the value(s) set forth on Exhibit B. The parties hereto understand
that the Facility will not be entitled to such exempt status on the tax rolls umil after the Town’s

March 1, 2002 taxable status date.

(b) Special District Assessments. The parties hereto understand that the tax

exemption that is being extended to the Agency by Section 874(1) of the Act and Section 412-a
of the RPTL does not entitle the Agency to exemption from special assessments and special ad
valorem levies. The Company shall pay all special assessments and special ad valorem levies

(collectively, the “Special District Assessments”) lawfully levied and/or assessed against the

Facility for any special improverqent districts or special districts (collectively, the “Special
Districts™), but such Special District Assessments paid by the Company shall be credited against
‘the PILOT Payments (as defined in Paragraph 3(b) below) for the same year in which the Special |
District Assessments are paid. Notwithstanding the foregoing and except as may be otherwise
agreed between the parties, all Special District Assessments paid by the Company each year shall- -

be credited against and deducted from the PILOT Payments as follows:
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@) All Special District Assessments for the Bethlehem Public Library
and any other such charges which are or may be listed on the annual School District tax bill,

which is currently issued each year in September (“School District Special District .

Assessments™) shall be deducted from the School District’s portion of the PILOT Payments due

the same year as set forth in Paragraph 3(b).

(i1) ~ All other Special iDistrict Assessments (other than School District
Special District Assessments) which are or may be listed on the annual Town and County tax
bill, which is eurrently issued each year in January or which may be billed separately, shall be
deducted from the Town’s portion of the PILOT Payments due the same year as set forth in
Paragraph 3(b). Such Special District Assessments currently include the Selkirk Fire

Department and the Bethlehem Ambulance.

(©) Additional Megawatt Facilities. This Agreement applies to the Facility,

and the PILOT Payments shall not increase or decrease based on the construction cost of the
Facility or any modifications, repairs, additions or deletions thereto so long as no additional
structures or facilities are added to the Facility which would increase the Megawatt Rating ( the
“Additional Megawatt Faeilitiee”)i Not\a/_irhs_tanding anythrng he_reirn roitheeentrary, rhe par’ries
'hereto agree that in the event the Company decides to construct any Additional Megawatt
Facrhtres this Agreement shall not apply to any such Addmonal Megawatt Facrlmes and the'
Company will approach the Agency for purposes of entering into a separate written agreemenr-
regarding payments in lieu of taxes with respect to such Additional Megawatt Facilities. In the

event the Agency and the Company agree to enter into such a separate written agreement, the

-10 -
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provisions of such agreement shall control with respect to payments in lieu of taxes relating to
the Additional Megawatt Facilities. If the parties cannot reach agreement, then such Additional

Megawatt Facilities shall not be entitled to the exemption from taxes as provided for in the Act.

3. Pavments in Lieu of Taxes.

(a) Prior Tax Payments. The parties acknowledge that the Company (i) has

paid all real property taxes and assessments payable to all Taxing Entities with respect to the
Facility for the calendar year 2002, (i1) has paid all real property taxes payable to the School
District with respect to the Facility for the School District’s fiscal year of July 1, 2001 to
June 30, 2002 and (iii) will pay the real property taxes and assessments payable to the Town,
County and Special Distric‘ts with respect to the Facility for the fiscal tax year of each of the
Town, County and Special Districts of January 1, 2002 to December 31, 2002 as otherwise

agreed to by the Company and the Town.

(b) Agreement to Make PILOT Payments. The Company agrees that it shall

make annual payments in lieu of property taxes (the “PILOT Payments™) to the Agency on
behalf of the respective Taxing Entities in the amounts hereinafter provided. For the School
District fiscal year begmnmg July 1,2002, and endmg June 30, 2003, and prov1ded the Facxhty is
then owned by the Agency, the Company shall on or before September 30, 2002, make PILOT
Payments to the Agency in the amount of $3, 370 541 00 for the School District and $231, 445 00
for the Bethlehem Pubhc lerary Comrnencmg w1th calendar year 2003 and the |
Town/County/Special District fiscal tax years beginning January 1, 2003, and continuing through

and including the last day of the calendar year 2023, so long as the Facility is owned by the

-11-
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Agency, the Company shall make the following PILOT Payments for the following calendar
years, except as may be reduced by credits for Special District Assessments as provided for

above:

Schedule of PILOT Payments

Note: Special District Assessments paid by the Company shall be deducted from the PILOT
Payments described below.

Calendar Year Town PILOT Payments'  School District PILOT Total

Payments2
2003 $800,000 $3,200,000 $4,000,000
2004 $575,000 $2,300,000 $2,875,000
2005 $589,375 $2,357,500 $2,946,875
2006 $604,109 $2,416,438 $3,020,547
2007 $619,212 $2,476,849 $3,096,061
2008 $634,692 $2,538,770 $3,173,462
2009 $650,560 $2,602,239 $3,252,799
2010 $666,824 $2,667,295 $3,334,119
2011 $683,494 $2,733,978 $3,417,472
2012 $700,582 $2,802,326 $3,502,908
2013 $718,096 $2,872,385 $3,590,481
2014 $736,049 $2,944,194 $3,680,243
2015 $754,450 $3,017,799 $3,772,249
2016 $773,311 $3,093,244 $3,866,555
2017 $792,644 $3,170,575 $3,963,219
2018 $812,460 $3,249,840 $4,062,300
2019 - $832,771 $3,331,086 $4,163,857
2020 $853,591 $3,414,363 $4,267,954
2021 - - -$874,931 -$3,499,722 $4,374,653
2022 $896,804 $3,587,215 $4,484,019
2023 . $919,224 _ $3,676,895 $4,596,119

“Town PILOT Payments” are 20% of each annual PILOT Payment to the Agency, for the
benefit of the Town and the County, and any special improvement district in which the
Facility may be located except for any such district formed by or on behalf of the School
District. :

-12-
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2 “School District PILOT Payments” are 80% of each annual PILOT Payment to the
Agency, for the benefit of the School District and the Bethlehem Public Library and any
other special improvement district formed by or on behalf of the School District.

(c) Payments after December 31. 2023. Beginning in 2024 and thereafter for

so long aé the Facility is owned by the Agency, the January and September PILOT Payments
shall be equal to the product of the then current assessed value of the Facility as provided for in
and established pursuant to RPTL § 520 or any other applicable law, and (taking into account
any exemption available under applicable law) as determined by the Town, multiplied by the

then current applicable tax rates for the applicable Taxing Entities. .

(d) Additional PILOT Payments Based on BEC Facility Performance.

@) In addition to the PILOT Payments described in Paragraphs 3(b)
and (c) above, the Company agrees that it will make additional PILOT Payments in accordance

with this subparagraph. If the BEC Facility operates at an average capacity factor percentage

above 80% (the “Baseline Capacity Factor”) for any two-year period preceding the year of

possible payment, the PILOT Payments will increase by $100,000 for each 1% of actual capacity

factor performance (the “Actual Capacity Factor”) above the Baseline Capacity Factor (the

“Performance Contingency Payment”), but such Performance Contingency Payments shall not

exceed $1,000,000 in any year. The Performance Contingency Payments shall be adjusted to

include any fraction of 1%, e.g., if the average Actual Capacity Factor were §1 .5%, the

* Performance Conti-n<gency Péyment would be $f50,000.

(i1) The Actual Capacity Factor shall be determined over a two year

period from July 1 of each year, beginning with the first full calendar year of commercial

-13-
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operation, to June 30 of the second successive year thereafter (the “Actual Capacity Factor

Performance Period”).

(iif)  The Actual Capacity Factor for the BEC Facility shall be a
percentage determined by dividing (A) the actual output of electricity measured in megawatt
hours by the BEC Facility during the Actual Capacity Factor Performance Period, measured at
the “delivery point,” which is the point of interface between the Niagara Mohawk Power
Corporation transmission system-and the BEC Facility, by (B) the product of the average
megawatt capability of the BEC Facility (namely 781 megawatts) multiplied by the total hours
over the Actual Capacity Factor Performance Period (usiﬁg 8760 hours per year for 2 years
except that 8784 hours shall be used when the February during any Actual Capacity Factor

Performance Period occurs in a leap year). Thus:

Actual Capacity Factor = Measured plant generation (Mwh)

Plant capacity (MW) x hours in an Actual Capacity

Factor Performance Period

(iv)  The determination shall be made within sixty days after each

Actual Capacity Factor Performance Period.

~ (v) _ These Performance Contingency Payments shall be payable, if
applicable, to the Agency beginning in the third full calendar year after the BEC Facility
commences commercial operation and shall be split with 80% payable in September and 20%

payable in the following January when the PILOT Payments are made. In addition, the
- 14 -
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Company shall include with the payments a calculation of the Performance Contingency
Payments. Tlre Agency will aliocate and distribute any such payments to the Taxing Entities in
the same percentage shares as the PILOT Payments. The parties presently anticipate
commencement of commercial operations of the BEC Facility in 2004, and therefore, based on
that, these Performance Contingency Payments would first be calculated in July/August 2007
based on two full years of operation in 2005 and 2006 and be payable, on an allocated basis, in

September 2007 and January 2008.

(vi)  There will be no Performance Contingency Payments during any
period of time in which the BEC Facility is operating because of a regulatory requirement to

operate when the Company otherwise would not have elected to so operate.

(vii))  Any Performance Contingency Payments will not be increased or
decreased because of any modifications, repairs, additions or deletions to or from the BEC
Facility, or any increase or decrease in the currently estimated construction cost thereof, so long

as the Megawatt Rating is not increased.

(viii) This provision for Performance Contingency Payments shall not

apply to the operations of the existing Albany Steam Station.

(e) Brllrng and Time of Pavments Except for the September 2002 PILOT
Payment and any PILOT Payments in 2024 or thereafter the Company shall make the annual
PILOT Payments set forth in Paragraph 3(b) and (d) in two installments as set forth therein. The

first 20% installment (the “Town PILOT Pavments™) shall be payable by the Company not later

-15-
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than January 30 of each calendar year. The second 80% installment (the “School PILOT

Payments”)shall be payable by the Company not later than September 30 of each such calendar
year. The Agency shall senc—i bills to the Company for each installment, with the bill for the
January installment to be issued on or about January 1 aﬁd the bill for the September installment
to be issued on or about September 1, beginning with a bill for the September 2002 PILOT
Payment. The Agency shall distribute any portion of the PILOT Payments received from the
Company to any other Taxing Entity entitled to a portion thereof. The Company shall have no
obligation to ensure appropriate distributions by the Agency and shall be deemed released from

any further obligations for any such payment once it is made to the Agency.

® Method of Payments. All payments by the Company hereunder shall be

paid in lawful money of the United States of America.

(2) Fiscal Year. Each PILOT Payment covers the fiscal year of each Taxing

Entity in which the payment date for the PILOT Payment occurs.

4. Late Pavments.

(a) First Month. Pursuant to Section 874(5) of the Act, if the Company shall’
fail to make-any payment required-by this Agreement when due, the Company shall pay the- - -

same, together with a late payment penalty equal to five percent (5%) of the amount due.

(b)  Thereafter. If the Company shall fail to make any ;;ayment reduired by_
this Agreement when due and such delinquency shall continue beyond the first month, the

Company’s obligation to make the payment so in default shall continue as an obligation of the
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Company until such payment in default shall have been made in full, and the Company shall pay
the same tcgether with (1) a late payment penalty of one percent (1%) per month on the
delinquent amount for each month, or part thereof, that the payment due thereunder is delinquent
beyond the first month, plus (2) interest thereon, to the extent permitted by law, at the greater of
(a) one percent (1%) per annum, or (b) the rate per annum which would be payabie if such

amount were delinquent taxes, until so paid in full.

© Distributions by Agency to Taxing Entities. Any penalties or interest due

to any Taxing Entity for late payment or distribution of any PILOT Payment shall be paid by the
Agency and not the Company, provided the Company has made any such PILOT Payment in a
timely manner or has paid any penalty or interest due thereon as set forth in subparagraphs (a)

and (b) above.

5. Credit for Taxes Paid.

(a) The parties agree that should under any subsequently adopted State or A
local law the Company pay in any calendar year to any Taxing Entity any amounts in the nature
of general property taxes, general assessments, service charges or other general governmental
charges of a similar nature levied and/or assessed upon the Facility or the interest therein of the 7
Company or the occupancy thereof by the Company (but not including (1) sales and use taxes,
and (n) specral assessments of any nature, special ad valorem charges of any nature or
goi/ernmental charges in the nature of utility charges mcludmg, but hot limited toﬁ Water sclld

waste, sewage treatment or sewer or other rents, rates and charges), then the Company’s

obligation hereunder to make PILOT Payments in such calendar year shall be reduced by the
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amounts which the Company shall have so paid or be obligated to pay to such Taxing Entity in
such calendar year. If the Company desires to claim a credit against any particular PILOT
Payment due hereunder, the Company shall give the governing body of the affected Taxing
Entity and the Agency prior written notice of its intention to claim any credit pursuant to the
provisions of this Paragraph 5, such notice to be given by the Company at least 10 days prior to

the final date on which such PILOT Payment is due pursuant to the provisions of Paragraph 3.

(b) In the event that all, or substantially all, of the Facility is declared to be
subject to taxation for real property taxes or assessments (other than special assessments) by an
amendment to the Act, other legislative charge, or by a final judgment of a court of competent

jurisdiction, the obligations of the Company hereunder shall be null and void.

6. Characterization of PILOT Payments. The parties acknowledge that in the

New York Public Service Commission (“Commission”) Order dated April 18, 2000, approving
the sale of the Albany Steam Station to the Company, the Commission determined that the
purchase price for the Albany Steam Station established the fair market value thereof. (Case 94-
E-9-0098, pg. 28). The parties also acknowledge that if the Town and other Taxing Entities
levied taxes on the existing Albany Steam Station based upon the Cornmission’s detennination
that the Albany Steam Station’s fair market value is represented by the purchase price the
Company pald for such. facﬂlty, the total real property taxes, special assessments and spemal ad
valorem levies thereon by the Taxing Entities (collectively, the “Taxes’-’)“ for years 2000 through

2003 would be substantially less than the PILOT Payments for 2002-2003 as described in

Paragraph 3 hereof or the taxes. for 2000-2001 as described in that certain Memorandum of
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Understanding dated as of May 31, 2001 among negotiators for the Company and the Agency
(the “MOU?”). The parties also acknowledge (without agreeing thereto) that the most current
appraisal of the fair market value of the Albany Steam Station and other real property located
adjacent thereto by the New York Office of Real Property Services (“ORPS”) includes a value
based upon the cost valuation methodology of $82.6 million. The Agency acknowledges that to
the extent such PILOT Payments provided for in Paragraph 3 hereof or the taxes provided for in
the MOU exceed an appropriate level of Taxes on the Albany Steam Station, such excess
constituteé, a community benefit to the respective Taxing Entities. The Compaﬁy acknowlgdges
that, notwithstanding the foregoing, the Agency and the Taxirig Entities will treat the full amount
of the PILOT Payments as pz;yments in lieu of taxes, special assessments and special ad valorem
levies. If the Taxes were based upon the ORPS value as indicated above, the commuhity benefit
difference between such estimated Taxes and the PILOT Payments or taxes provided for herein

and in the MOU is as follows:

Year Approximate Taxes PILOT Payments or Community Benefit
Based on ORPS Value of Taxes per this
$82.6 million Agreement and the MOU
22000 | $1,980,000 | _ $5,500,000 __ - $3,520,000
2001 ~ $2,065000 | $5,000,000 |  $2,935,000
2002 $2,150,000 $4,500,000 |  $2,350,000
2003 $2,230,000 $4,000,000 $1,770,000
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7. Grievance Proceeding. This Agreement in no way waives any right of the

Company or the Agency to at any time initiate a grievance proceeding, or to otherwise challenge
the aésessed valuation of the Facility as determined by the Town Assessor or the assessor of any
other Taxing Entity. The Agency acknowledges that the Company shall be deemed to be “a
person whose property is assessed” or “a person authorized in writing” as provided in
Section 524 of the RPTL and an “aggrieved person” as provided in Article 7 of the RPTL.
Except as otherwise provided in Paragraph 5, the results of any grievance proceeding or other
challenge to the assessed valuation of the Facility shall not reduce or otherwise affect the PILOT

Payments to be made by the Company pursuant to Paragraph 3(b) or (d).

8. No Agency Representation. Notwithstanding anything to the contrary contained

herein, the parties hereto acknowledge and agree that the Agency has neither made nor hereby
makes any representation or warranty to the Company as to the availability of, or entitlement of
any person to, any exemption from taxation by any governmental body under the laws of the

State for the Facility or any of the transactions contemplated herein.

9. Transfer of Title to Company. Title to the Facility may be conveyed by the

Agency to the Company (the “Agency Transfer”) pursuant to the terms and provisions of the

Lease Agreement. In the event of an Agency Transfer, the following provisions shall apply:

(a) _ After the date of the Agency Transfer, the Facility shall become subject to .
taxes and assessments in accordance with RPTL Sections 302 and-520. Notwithstanding the
foregoing, there shall be deducted from such taxes and assessments any PILOT Payments
previously paid pursuant to this Agreement by the Company relating to any period of time after
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the date of the Agency Transfer. If any Taxing Entity refuses to permit such a deduction, the
Company shall be entitled to receive and collect from any such Taxing Entity the amount which

wduld have been deductible pursuant to the terms hereof within thirty (30) days of such refusal.

(b) The PILOT Payments provided for herein shall no longer apply or be
payable in connection with the Facility, and this Agreement shall terminate, except that the

provisions of this Paragraph and Paragraphs 10 and 13 shall survive any such termination.

(0) Neither the Agency nor any of the Taxing Entities shall be entitled to
collect or receive any taxes and assessments on the Facility other than the PILOT Paymentsi
provided for herein related to the period of time before the Agency Transfer, provided the
Company has made such payments and has paid the Agency’s reasonable and necessary fees and

expenses as provided for in the Lease Agreement.

(d) The Company shall not be entitled to any refund of PILOT Payments

provided for herein and paid by the Company, except as provided in Paragraph 9(a) above.

10. No Recourse; Limited Obligation of Agency.

(a) No Recourse. All covenants, stipulations, promises, agreements and

obligations (collectively, the “Obligations”) of the Agency contained in this Agreement shall be

deemed to be the O'bli‘gratioris of the A-ger'lc'yr and not of ény member, officer, servant or employee

of the Agéné); (collect—lvely, the _"‘Er_ri]:ﬁlo;'éé of the Agency”) in his individual capacity, and no

recourse under or upon any Obligation contained in this Agreement, or for any claim based

thereon or otherwise in respect hereof, shall be had against any past, present or future Employee
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of the Agency, as such, or of any successor public benefit corporatioﬁ or political subdivision or
any person so executing this Agreement on behalf of the Agency, either directly or through the
Agency or any successor public benefit corpbration or political subdivision or any person
executing this Agreement, it being expressly understood that this Agreement contains solely
corporate obligations, and that no such personal liability whatever shall attach to, or is or shall be
incurred by any such Employee of the Agency or of any successor public benéﬁt corporation or
political subdivision or any person so executing this Agreement or under or by reason of the
Obligations, contained in this Agreement or implied therefrom; and that any and all such
personal liability of, and any and all such rights and claims against, every Employee of the
Agency because of the Obligations contained in this Agreement implied therefrom, are, to the
extent permitted by law, expressly waived and released as a condition of, and as a consideration

for, the execution of this Agreement.

(b) Limited Obligation. Except for the last sentence of Paragraph 9(a) hereof,
the Obligations and agreements of the Agency contained herein shall not constitute or give rise
to any obligation of the State of New York or of the Town of Bethlehem, New York and neither
the State of New York, nor the Town of Bethlehem, New York shall be.liable thereon, and
further, such Obligations shall not constitute or give rise to a general obligation of the Agency,
but rather shall constitute limited obligations of the Agency payable solely from the revenues of

the Agency derived and to be derived from the lease or other disposition of the Facility.

© Further Limitation. Notwithstanding any provision of this Agreement to

the contrary, no order or decree of specific performance with respect to any of the obligations of
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the Agency hereunder shall be sought or enforced agains; the Agency unless (i) the party seeking
such order or decree shall first have requested the Agency in writing to take the action sought in
such order or decree of specific performance, and ten (10) days shall have elapsed from the date
of receipt of such request, and the Agency shall have refused to comply with such request (or, if
compliance therewith would reasonably be expected to take longer than ten (10) days, shall have
failed to institute and diligently pursue action to cause compliance with such request within such
ten (10) day period) or failed to respond within such notice period, (ii) if the Agency refuses to
comply with such request and the Agency’s refusal to comply is based on its reasonable
expectatibn that it will incur fees and expenses, the party seeking such order or decree shall have
placed in an account with the Agency an amount sufficient to cover such reasonable fees and
expenses, and (iii) if the Agency refuses to comply with such request and the Agency’s refusal to
comply is based on its reasonable expectation that it or any of its members, officers, agents or
employees shall be subject to potential liability, the party seeking such order or decree shall (x)
agree to indemnify and hold harmless the Agency and its members, officers, agents and
employees against any liability incurred as a result of its compliance with such request, and (y) if
requested by the Agency, furnish to the Agency satisfactory security to protect the Agency and
_its members, officers, agents and employees against all liability e_xpected_tp be incurred as a_
resplt of gqmpliance with such request; prqvided, however, that no limitation on the ob]igation;
_of the A_ggncy cc_)nyaj_r}ed in_ _this Paragraph by y_irtue of any lack_ of assurance provided in
subparagraph (c)(ii) hereof shall be deemed to prevent the occurrence and full force and effect of

any default hereunder. The limitations provided for in subparagraphs (c)(ii)-(iv) shall not apply
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to the Agency’s obligation to distribute PILOT Payments as provided for in Paragraph 3(e) and

to pay penalties or interest as provided for in Paragraph 4(c).

(d) Agency Reliance. The Agency may rely conclusively on any notice,

certificate or other document furnished to it under this Agreement and reasonably believed by it
to be genuine. Except for the Agency’s obligations under Paragraphs 3(e) and 4(c), the Agency
shall not be liable for any action taken by it in good faith and reasonably believed by it to be
within the discretion or power conferred upon it, or in good faith omitted to be taken by it and
reasonably believed to be beyond such discretion or power, or taken by it pursuant to any
direction or instruction by which it is governed under this Agreement, or omitted to be taken by
it by reason of the lack of direction or instruction required for such action under this Agreement,
and shall not be responsible for the consequences of any error of judgment reasonably made by
it. A permissive rigﬁt or power to act shall not be construed as a requirement to act, and no delay
in the exercise of a right or power shall affect the subsequent exefcise thereof. The Agency shall
in no event be liable for the application or misapplication of funds or for other acts or defaults by

any person except by its own members, officers and employees.

11. Events of Default. Any one or more of the following events shall constitute an
event of default under this Agreement, and the terms “Event of Default” or “Default” shall mean,

whenever they are used in this Agreement, any one or more of the following events:

(a) Failure of the Company to pay or cause to be paid any amount due and
payable by it pursuant to this Agreement and continuance of said failure for a period of thirty
(30) days after written notice to the Company stating that such payment is due and payable. Any
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such notice shall identify, with reasonable detail, the amount of the payment which is due, the

payee, the due date, and the basis or requirement for such payment.

(b) Failure of the Company to observe and perform any other covenant,
condition or agreement hereunder on its part to be observed or performed (other than as referred
to in Paragraph (a) above) and continuance of such failure for a period of thirty,(30) days after
written notice to the Company requesting that it be remedied; provided that if such default
cannot reasonably be cured within such thirty (30) day period and if the Company shall have
commencéd action to cure the default within said thirty (30) day period and thereafter diligently
and expeditiously proceeds to cure the same, such thirty (30) day period shall be extended for so
long as the Company shall require in the exercise of due diligence to cure such default. Any
such notice shall describe, in reasonable detail, the nature of the default and the basis or
requirement for action or performance by the Company for which the Agency has determined the

Company to be in default.
(©) An Event of Default under and as defined in the Lease Agreement.

12. Remedies on Default.

- (a) - General.-Whenever-any Event of Default shall have occurred with respect
to this Agreement, the Agency may take whatever action at law or in equity as mayéppear
necessary or desirable to collect the amount then in default or to enforce the obligations,
agreements or covenants of the >Company under this Agreement; pro?ided, however, that the
Agency shall not be entitled to sell the Facility.

-25.

R507894.12



(b)  Lease Agreement. In addition, an Event of Default hereunder shall

constitute an event of default under the Lease Agreement. Upon the occurrence of an Event of
Default hereunder resulting from a failure of the Company to make any payment required
hereunder, the’Age-ncy shall have, as a remedy therefor under the Lease Agreement, among other
remedies, the right tdterminate the Lease Agreement and convey the Facility to the Company,

thus subjecting the Facility to immediate full taxation pursuant to RPTL Section 520.

() Separate Suits. Each such Event of Default shall give rise to a separate

cause of action hereunder and separate suits may be brought hereunder as each cause of action

arises.

(d) Venue. The Company irrevocably agrees that any suit, action or other
legal proceeding arising out of this Agreement may be brought in the courts of record of the
State, consents to the jurisdiction of each such court in any such suit, action or proceeding, and
waives any objection which it may have to the laying of the venue of any such suit, action or

proceeding in any of such courts.

13. Payment of Attorney’s Fees and Expenses. Pursuant to Section 874(6) of the

-~ Act, if the Company should-default in performing -any of its obligations, covenants or agreements * -

ﬁnder this Agreement and the Agency or any Taxing Entity should employ attorneys or incur
-.other expenses for the. collection of any amounts payable hereunder or-for the enforcement of
performance or observance of any obligation, covenant or agreement on the part of the Company
herein contained, the Company agrees that it will, on demand therefor, and provided the Agency
or Taxing Entity is successful in such collection effort, pay to the Agency or such Taxing Entity,
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as the case may be, not only the amounts adjudicated due hereunder, together with the late
payment penalty and interest due thereon, but also the reasonable fees and disbursements of such
attorneys and all other expenses, costs and disbursements so incurred, whether or not an action is

commenced.

14. Remedies; Waiver and Notice.

(a) No Remedy Exclusive. No remedy herein conferred upon or reserved to

the Agency or any Taxing Entity is intended to be exclusive of any other available remedy, but
each and every such remedy shall be cumulative and in addition to every other remedy given

~ under this Agreement or now or hereafter existing at law or in equity.

(b) Delay. No delay or omission to exercise any right or power accruing upon
any default shall impair any such right or power or shall be construed to be a waiver thereof, but
any such right and power may be exercised from time to time and as often as may be deemed

expedient.

© Notice Not Required. In order to entitle the Agency or any Taxing Entity

to exercise any remedy reserved to it in this Agreement, it shall not be necessary to give any
hotice, other than such notice as may be expressly required in this Agreeinent or the Lease

Agreement or applicable law.

(ci) | Né Waiver. In the event any agreement herein should be breached by any
party and thereafter waived by any other party, such waiver shall be limited to the particular

breach so waived and shall not be deemed to waive any other breach hereunder.
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(e) Paragraph Headings Not Controlling. The headings of the several

Paragraphs in this Agreement have been prepared for convenience of reference only and shall not
control or affect the meaning of or be taken as an interpretation of any provision of this

Agreement.

15. Notices. All notices, demands, certificates and other communications hereunder
shall be- in writing and shall be either delivered personally or sent by certified mail, postage
prepaid, return receipt requested, addressed as follows or to such other address as any party may

specify in writing to the other:

To the Agency:

Town of Bethlehem Industrial Development Agency
445 Delaware Avenue ’
Delmar, New York 12054

Attention: Chairman

With a copy to:

McNamee, Lochner, Titus & Williams, P.C.

75 State Street

P.O. Box 459 : .
. . . Albany, New York.12201-0459 , S

Attention: Thomas P. Connolly, Esq.

To the Company:

T "~ "PSEG Power New York In¢. )
80 Park Plaza
Newark, New Jersey 07102
Attention: Legal Department

and
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PSEG Power New York Inc.

80 Park Plaza, Mail Code T6B

Newark, New Jersey 07102

Attention: Manager — Corporate Properties

and

PSEG Power New York Inc.
c/o Albany Steam Station
Rt. 144

Glenmont, New York 12077
Attention: Plant Manager

With a copy to:

Nixon Peabody LLP

Clinton Square

P.O. Box 31051

Rochester, New York 14603-1051
Attention: John B. Hood, Esq.

16. Amendment, Changes and Modifications of Agreement. This Agreement may

not be amended, changed, modified, altered or terminateci except in writing executed by the
parties hereto. Notwithstanding anything herein to the contrary, any amendment which changes,
modifies or alters the allocation of the PILOT Payments described herein shall not be effective
without the approval of the party against whom enforcement of the change, modification or

alteration is sought.

17.  Applicable Law. This Agreement shall be governed exclusively by the

applicable laws of the State without regard or reference to its conflicts of laws principles.
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18. Binding Effect; Assiecnment.

(a) This Agreement shall inure to the benefit of and shall be binding upon the
parties and their respective successors and assigns. The provisions of this Agreement are

intended to be for the benefit of the Company, the Agency and the respective Tax Entities.

(b) This Agreement may be assigned by the Company without the consent of the
Agency. The Company shall provide written notice of any assignment to the Agency prior to the
effective date of such assignment. Any assignment shall be on the following conditions, as of

the time of such assignment:

@) No assignment shall relieve the Company from secondary liability
for any of its obligatioﬁs hereunder in the event that the assignee shall default in its obligations
hereunder or under this Agreement following a material breach which remains uncured for the
requisite period and following the exercise by the Agency of its remedies hereunder and pursuant

to the Lease Agreement;

(i)  Any assignee shall assume the obligations of the Company
hereunder;
. (iv)  The Company shall, within ten (10) business days after the
 delivery thereof, furnish or cause to be furnished to the Agency a true and complete copy of each
the aés_ignment and the instrument of és_suniption;' - ) R
%) The proposed assignee’s use of the Facility shall constitute a

“project” under the Act; and
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(vi)  No Event of Default exists under this Agreement.

© It is anticipated that the Company may pledge and assign its rights to and
interest in this Agreement to the Lender (as defined in the Lease Agreement) as security for the
payment of the principal of and interest on the Loans (as defined in the Lease Agreement). The

Agency hereby acknowledges and consents to such pledge and assignment by the Company.

19. Company to Maintain Its Existence; Conditions Under Which Exceptions

Permitted. The Company agrees that during the term of this Agreement the Company will

maintain its corporate existence, will not dissolve or otherwise dispose of all of its assets and will
not coﬁsolidate with or merge into another corporation or permit one or more corporations to
consolidate with or merge into it; provided, however, that if no Event of Default specified herein
shall have occurred and be continuing, the Company may consolidate with or merge into another
domestic corporation organized and existing under the laws of one of the states of the United
States of America, or permit one or more such domestié c‘orporations to consolidate with or
merge into it, or sell or otherwise transfer to another such domestic corporation, all or
substantially all of its assets as an entirety, provided (a) that the surviving, resulting, or transferee

corporation, as the case may be, is incorporated under the laws of the State or qualifies to do

business in the State, and (b) that the surviving, resulting or transferee corporation, as the case
‘may be, assumes in writing all of the obligations of and restrictions on the Company-under this

Agreéfnéht and any other agreemenf securiné ‘the Comﬁz;ny’s pérfor_rrian.ce of its obligations

hereunder.
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20. Severability. In the event any immaterial 'provision of this Agreement shall for
any reason be held invalid or unenforceable by any court of competent jurisdiction, such holding
shall not invalidate or render unenforceable any other provision hereof. In the event any material
provision of this Agreement is so held to be invalid or unenforceable, the parties shall negotiate
in good faith to attempt to amend this Agreement to accomplish the objectives contemplated

herein.

21. Counterparts.  This Agreement may be executed in several counterparts, each of

which shall be an original and all of which shall constitute but one and the same instrument.

22.  Definitions. All capitalized terms used in this Agreement and not otherwise

defined shall have the meanings assigned below:

e “Article X Application” means the application by the Company to the New York

State Board on Electric Generating Siting and the Environment for a Certificate to

Construct the Facility pursuant to Article X of the Public Service Law.

e “Lien” means any interest in Property securing an obligation owed to a Person,
whether such interest is based on the common law, statute or contract, and including
l)‘ﬁt—not l-u;nte-,d to the-sé:-éuﬁty 1r;fe-rAé§t ari51n-g~from.a ﬁé&gage rénéurrnbrancév -pledge |
conditional sale or trust feceipt or a lease,bonsignment or bailment for security
ﬁufpéses. —T}‘xer term _“‘I;ien” ix_léludes fe;séwétiong, exceptioris; encroaéhménts,

easements, rights-of-way, covenants, conditions, restrictions, leases and other similar

title exceptions and encumbrances, including but not limited to mechanics’,
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materialmen’s, warehousemen’s, carriers’ and other similar encumbrances, affecting
real property. For the purposes of this definition, a Person shall be deemed to be the
owner of any Property which it has acquired or holds subject to a conditional sale
agreement or other arrangement pursuant to which title to the Property has been

retained by or vested in some other Person for security purposes.

» “Property” means any interest in any kind of property or asset, whether real, personal

or mixed, or tangible or intangible.

23. Energy Reimbursement Payments. The Company shall make energy

reimbursement payments (“Energy Reimbursement Payment”) to the Agency, which shall be
used by the Agency for its ecoﬁomic development purposes and activities. Such payments shall
be made by the Company as soon as practicable after the end of each Quarter (as defined herein)
of each Contract Year (as defined herein) following the receipt of all necessary data by the

Company to calculate such payments as provided for herein:

(a) Each payment shall be accompanied by the actual calculation of such

payment utilizing the following formula:

® FEnergy Reimbursement Payment = [Five Percent Discount] x [Generator
Weighted DAM LBMP Clearing Price for the BEC Facility Bus for the Quarter] x
= " [Agency Load] x [BEC Facility Capacity Factor for the Quarter] x hours in the
Quarter x [85% efficiency factor for the First Discount Period and Second
Discount Period, and 75% efficiency factor for the Third Discount Period and

following the Third Discount Period]
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(b) The following definitions shall apply to the provisions for Energy

Reimbursement Payments in this paragraph:

R507894.12

“BEC Facility” means the combined cycle plant constructed on the Land. The
BEC Facility nameplaté capability is 763 megawatts for the summer capability
period (May through October) and 800 megawatts for the winter operating period

(November through April).

“Five Percent Discount” means five percent (5%) of the price posted by the New
York Independent System Operator (“NYISO”) Day Ahead Market (“DAM”)

Locational Based Marginal Price (“LBMP”).

“Generator Weighted DAM LBMP Clearing Price for the BEC Facility Bus for

the Quarter” means the sum of the products for the Quarter of the NYISO DAM
LBMP for each hour in which the BEC Facility generates power multiplied by the
megawatts generated during the hour with that sum divided by the total megawatt

hours generated during each of said hours for the Quarter (e.g., [[$3 DAM LBMP

Clearing Price for hour ending 1 on 10/1/04 x 10 megawatts generated for the

hour] + [$6 DAM LBMP Clearing Price for hour ending 2 on 10/1/04 x 20

- megawatts generated for the hour]] + [30 ‘mégawatt hours generated for the

period] = $5 generator weighted DAM LBMP clearing price for the BEC Facility

bus.
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¢ “Contract Year” means the 12 month period starting with the first full calendar
month of commercial operation of the BEC and each successive 12 month period

thereafter during the term of this Agreement.

e “Quarter” means the successive three month periods in each Contract Year,

beginning with the first day of each Contract Year.
e “Agency Load” shall be as follows:

e 3 megawatt hours per hour for each Quarter of the five year period

commencing with the first day of the first Contract Year (“First Discount

Period™)

e 6 megawatt hours per hour for each Quarter of the five year period

following the First Discount Period (“Second Discount Period™)

® 9 megawatt hours per hour for each Quarter of the five year period

following the Second Discount Period (“Third Discount Period”)

e 12 megawatt hours per hour for each Quarter of the five year period

following the Third Discount Period

.o “BEC_Facility. Capacity Factor. for the Contract. Quarter”. .means. the actual

capacity factor calculation for the BEC Facility for the Contract Quarter as
specified in the real time generation detail, verifiable through station metering.
The Capacity Factor for the Quarter is calculated as the megawatt hours generated
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by the plant over the Quarter divided by the product of the average nameplate

capability, 781 megawatts, of BEC multiplied by the hours in the Quarter.

(©) The Agency shall have the right to request adjustment of any payment
made by the Company for_ any erroré in arithmetic, corﬁputation, estimating or otherwise no later
that twelve (12) months éfter the date that the payment is rendered. Any request for adjustment
' shall be in writing and shall state the specific basis for the adjustment. A payment shall be

binding on the Agency twelve (12) months after the payment is made.
L

(d) The Agency shall be responsible for and pay, or cause to be paid, any and

all taxes levied on the Energy Reimbursement Payments made by the Company hereunder.

(e) If any of the items used to compute the Energy Reimbursement Payment
becomes unavailable, then the parties shall use good faith efforts to develop a substitute for such
item in order to place the parties in the same economic position each would had been in had such

item continued to have been available.

® There will be no Energy Reimbursement Payments during any period of
time in which the BEC Facility is operating because of a regulatory requirement to operate when

the Company otherwise would not have elected to so operate.
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IN WITNESS WHEREOF, the Agency and the Company have duly executed this

Agreement as of the day and year first above written.

TOWN OF BETHLEHEM INDUSTRIAL
DEVELOPMENT AGENCY

By A

Name: F. Michael Tucker
Title: Chairman

PSEG POWER NEW YORK INC.

By: N :,'1/\5{7/ 2 —

Name: Jeffrey W. Moore
Title: 'Vicygresident
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STATE OF NEW YORK
ss:

COUNTY OF ALBANY

On the 5th day of February in the year 2002, before me, the undersigned, a Notary Public
in and for said State, personally appeared F. Michael Tucker, personally known to me or proved
to me on the basis of satisfactory evidence to be the individual whose name is subscribed to the
within Agreement for Payment in lieu of Taxes, and acknowledged to me that he executed the
same in his capacity, and that by his signature on the Agreement for Payment in lieu of Taxes,
the individual, or the person or entity on behalf of which the individual acted, executed the

Notary Public

MAUREEN A. KUCHARSKI
Notary Public, State of New York
No. 01KU4855324
Qualified in Rensselaer County
Commission Expires June 23, 20 902
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STATE OF NEW JERSEY )
) SS:
COUNTY OF ESSEX )

On the ;$~ day of February in the year 2002, before me, the undersigned, a Notary Public
in and for said State, personally appeared Jeffrey W. Moore, personally known to me or proved
to me on the basis of satisfactory evidence to be the individual whose name is subscribed to the
within Agreement for Payment in lieu of Taxes, and acknowledged to me that he executed the
same in his capacity, and that by his signature on the Agreement for Payment in lieu of Taxes,
the individual, or the person or entity on behalf of which the individual acted, executed the

instrument. ,

Notar); Puﬁ(c [

MARY PATRICIA CORCORAN
NOTARY PUBLIC OF NEW JERSEY
Commission Explres 6/6/2006

39.

R556885.1



Exhibit A

{Description of the Land)

ALL THAT TRACT OR PARCEL OF LAND, situate in the Town of Bethlehem, County
of Albany and State of New York, being further described as follows:

Beginning at a point at a found concrete monument having a NYSPCS (NAD-83)
coordinate value of N 1370205.25, E 689408.03 at the southwest corner of lands conveyed to
Niagara Mohawk Power Corporation (“Niagara) by deed recorded in the Albany County
Clerk’s Office in Book 1228 of Deeds, Page 195, said point also being the east line of
Route #144 (River Road), New York State Highway #193; thence the following seven (7)
courses along said east line of Route #144 (River Road), New York State Highway #193: (1) N
08°37°25” W a distance of 212.38 feet to a point; (2) N 02°34°59” W a distance of 292.44 feet to
a point; (3) N 03°04°27” E a distance of 800.80 feet to a point; (4) N 07°22°16” E a distance of
831.38 feet to a point; (5)N 13°31°57” W a distance of 30.80 feet to a found concrete
monument; (6) N 11°17°47” W a distance of 229.80 feet to a found concrete monument;
(7) N 28°40°11” W a distance of 8.60 feet to a point therein where the same is intersected by the
dividing line between the lands herein described and other lands now or formerly owned by
Niagara; thence the following four (4) courses along said dividing line; (1)N 66°48°12” E
through a metal rod and cap set at a distance of 2.45 feet from the east line of New York State
Highway #193, Route #144 (River Road) a total distance of 213.71 feet to a rod and cap set;
(2) S 77°11°59” E a distance of 89.66 feet to a metal rod and cap set; (3) N 67°55°30” E a
distance of 646.83 feet to a metal rod and cap set; (4) N 63°05°59” E passing through a metal rod
and cap set at 217.64 feet a total distance of 264.94 feet to a point on the westerly line of the
“BEACON ISLAND DIKE” as shown on a plan entitled “Albany Steam Station Lands Under
Water at Island Creek” prepared by Niagara and having a drawing number of G-3539-E; thence
S 08°57°11” E along said westerly line a distance of 86.36 feet to a point; thence N 78°22°58” E
a distance of 122.49 feet to a point on the U.S. Pier Head line as established by the U.S. Army
Corps of Engineers May 10, 1934 and being further described as being point number 218A as
shown on the said plan entitled “Albany Steam Station Lands Under Water at Island Creek™;
thence S 11°37°12” E along said Pier Head line a distance of 2085.82 feet to a point in the

-southeasterly corner of lands-cenveyed to Niagara as described in Book 1228 of Deeds, Page 195
being a corner in the dividing line between the lands herein described and other lands now or
~_formerly owned by Niagara; thence the following five .(5) courses along said dividing line:

(1) S 67°30°33” W a distance of 130.00 feet to a metal rod and cap set; (2) S07°29°12” E a
~ distance of 279.62 feet to a point; (3) S.75°58°09” W a distance of 827.00 feet to a metal rod and
cap set; (4)N 26°11°21” W a distance of 148.73 feet t0 a found concrete monument;
(5) S67°30°33” W a distance of 833.05 feet to the point of beginning (the “Premises”),
comprising of an area of 83.50 acres as shown on a Survey of James M. Zuccolotto,
N.Y.S.P.L.S., dated November 16, 1999, last revised March 13, 2000, consisting of four (4)
sheets, and filed in the Albany County Clerk’s Office in Map Drawer 172 as Map No. 10859 on
March 20, 2000 (the “Survey™).
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Bearings and coordinates refer to the N.Y. State Plane Coordinate System (Eastern Zone
- NAD °83) based on control established by G.P.S. and adjusted to the published coordinates for
N.G.S. horizontal control stations “Rensport”, “Schodack™ and “New Scot”. Distances are grid
distances.

BEING the same premises or a portion thereof described in the following instruments:
deed from New York State Realty Terminal Company to Niagara recorded in the Albany County
Clerk’s Office in Book 1265 of Deeds at page 75; deed from Hudson River Estates, Inc. and the
Delaware and Hudson Railroad Corporation to Niagara recorded in the Albany County Clerk’s
Office in Book 1307 of Deeds at page 479; Letters Patent issued June 10, 1953 to Niagara
recorded in the Albany County Clerk’s Office in Book 1376 of Deeds at page 75; deed from The
Texas Company to Niagara recorded in the Albany County Clerk’s Office in Book 1420 of
Deeds at page 367; deed from The Texas Company to Niagara recorded in the Albany County
Clerk’s Office in Book 1491 of Deeds at page 139; and deed from Sun Oil Company to Niagara
recorded in the Albany County Clerk’s Office in Book 1228 of Deeds at page 195.

TOGETHER WITH an easement to build, maintain, repair, modify, enlarge, inspect,
remove, patrol, rebuild and replace a water main and related equipment over lands now or
formerly owned by Niagara, 15 feet in width lying 7.5 feet on each side of the following
described centerline:

ALL THAT TRACT OR PARCEL OF LAND situate in the Town of Bethlehem, County
of Albany and State of New York beginning at a point, said point being the intersection of the
northerly line of the Premises with the center line of an existing eight inch water main, said point
being further described as being 13.5 feet+ easterly and 110 feet + southerly of center line station
71+43.58 of the former Delaware and Hudson Railroad Susquehanna Division spur to Cabbage
Island, Railroad Valuation map V4-142-B; thence northerly parallel to and 10 feet distant
easterly of the center line alignment of the said Delaware and Hudson Railroad line a distance of
2700 feet + to a point; thence westerly crossing said center line a distance of 27 feet + to a point;
thence northerly parallel to and approximately 13.5 feet westerly of the center line of the former
Delaware and Hudson Railroad line a distance of 2-15+ feet to a point; thence northeasterly,
northerly and northwesterly crossing the Island Creek Diversion Channel (Normans Kill) on the
west side of a railroad bridge a distance of 355 feet + to a point; thence northwesterly a distance
of 300 feet + to a point on. the northerly line-of lands now-or formerly owned-by Niagara, -as
shown on Sheet 4 of the Survey and together with the right of ingress and egress to and over the
easement premises and the surrounding land now or formerly owned by Niagara, insofar as .
necessary to exercise the foregoing easement rights in a manner which will not materially

interfere with the use of the surrounding land of and by Niagara, its successors and assigns.

TOGETHER WITH all right, title and interest of Grantor under a grant made by Hudson -
River Estates, Inc. to Niagara dated October 21, 1963 recorded in the Albany County Clerk’s
Office on January 17, 1964 in Book 1782 of Deeds at Page 245, a grant made by Albany Port
District Commission to Niagara dated June 30, 1952 recorded in the Albany County Clerk’s
Office on July 10, 1952 in Book 1318 of Deeds at Page 385, as amended by an Amendment to
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1952 Indenture of the Albany Port District Commission, dated May 11, 2000, recorded in the
Albany County Clerk’s Office on May 12, 2000 in Book 2655 of Deeds at page 945 and under a
letter agreement, dated June 12, 1952 between The Delaware and Hudson Railroad Corporation
and Niagara, subject to any burdens set forth in the above-referenced grants or the above-
referenced letter agreement.

TOGETHER WITH an easement to maintain, repair, modify, enlarge, inspect, remove,
patrol, rebuild and replace a forced main sanitary sewer line over lands now or formerly owned
by Niagara and Consolidated Rail Corporation, 15 feet in width lying 7.5 feet on each side of the
following described centerline:

ALL THAT TRACT OR PARCEL OF LAND situate in the Town of Bethlehem, County
of Albany and State of New York beginning at a point at the intersection of the westerly line of
New York State Highway #193, Route #144 (River Road) with the centerline of the existing 4”
force main sanitary sewer, said point being approximately 175 feet south of New York State
Survey Station 272+50, said survey station shown on drawings by the New York State
Department of Transportation No. RC 45-28 River Road S.H. #193; thence northwesterly a
distance of 424 feet+ to a point; thence continuing northwesterly on a line deflecting to the right
at an angle of 25° 42’ a distance of 700 feet to a point; thence continuing northwesterly on a
line deflecting to the left at an angle of 42° 15’ a distance of 508 feet+ to a point; thence westerly
on a line deflecting to the left at an angle of 45° a distance of 323 feet+ to a point; thence
northwesterly on a line deflecting to the right at an angle of 45° a distance of 67 feet + to a point
on the southerly line of the Feura-Bush-Glenmont Road, as shown on Sheet 4 of the Survey and
together with the right of ingress and egress to and over the easement premises and the
surrounding land now or formerly owned by Niagara, insofar as necessary to exercise the
foregoing easement rights in a manner which will not materially interfere with the use of the
surrounding land of and by Niagara, its successors and assigns.

.TOGETHER WITH AND SUBJECT to the terms of a Grant of Easement for a sewer
main between Consolidated Rail Corporation and Niagara dated December 17, 1992 and
recorded in the Albany County Clerk’s Office on December 30, 1993 in Book 2500 of Deeds at
Page 391, as shown on a map annexed to the foregoing Grant of Easement identified as “Map
NMP - 137 Albany Steam Station Detail of 4” Force Main Sanitary Sewer Crossing at Penn
Central Railroad” at Book 2500 of Deeds at Page 630 and as shown on_Sheet 4 of the Survey..

TOGETHER WITH an easement to install, maintain, repair, modify, enlarge, inspect,
- remove, patrol and replace a water service line to tap into the sixteen (16) inch water main
described in an Indenture, made the 29th day of January, 1979 by and between Niagara and the
- Town of Bethlehem and recorded in the Albany County Clerk’s Office on February 14, 2000 in
Book 2650 of Deeds at page 108 over lands now or formerly owned by Niagara, 15 feet in width
7.5 feet on each side of the following described centerline:

Commencing at a found concrete monument having a NYSPCS (NAD-83) coordinate -
value of N 1370205.25, E 689408.03 at the southwest corner of lands conveyed to Niagara by
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deed recorded in the Albany County Clerk’s Office in Book 1228 of Deeds, page 195, said point
also being the east line of Route #144 (River Road), New York State Highway #193; thence the
following three (3) courses along said east line of Route #144 (River Road), New York State
Highway #193: (1) N 08° 37’ 25” W a distance of 212.38 feet to a point; (2) N 2° 34’ 59” W a
distance of 292.44 feet to a point; (3) N 03° 04’ 27” E a distance of 603.93 feet to a point; thence
S 87° 31" E, crossing Route #144 (River Road) New York State Highway #193, a distance of
approximately 67.5 feet to a point on the west line of said highway to the point and place of
beginning of said centerline; thence S 87° 31° E through the lands now or formerly owned by
Niagara approximately 20 feet to the existing Town of Bethlehem waterline and together with
the right of ingress and egress to and over the easement premises and the surrounding land now
or formerly owned by Niagara, insofar as necessary to exercise the foregoing easement rights in
a manner which will not materially interfere with the use of the surrounding land by Niagara, its
successors and assigns.

TOGETHER WITH AND SUBJECT TO the terms of an easement granted to Niagara
dated June 15, 1953 and recorded in the Albany County Clerk’s Office on July 13, 1953 in
Book 1365 of Deeds at Page 225, as shown on Sheets 2 and 3 of the Survey.

TOGETHER WITH the appurtenances, including riparian rights, if any, and all the estate
and rights of Grantor in and to the Premises and together with all right, title and interest of
Grantor, if any, in and to the highways and all gores and strips of land, easements, rights and
rights of way appurtenant to or used in connection with the Premises.

SUBJECT TO all other easements, covenants, restrictions and other encumbrances of
record.

SUBJECT TO terms, covenants, conditions and provisions of the Letters Patent granted
by the People of the State of New York recorded in the Albany County Clerk’s Office in Liber
837 of Deeds at page 226, Liber 850 of Deeds at page 432 and Liber 1376 of Deeds at Page 75 to
the extent they affect the Premises.

SUBJECT TO any and all right, title and interest the public may have in and to the public
highways running through or adjacent to the Premises. :

Being and intending to describe the same premises described in a deed from Niagara to
Grantor dated May 11, 2000 recorded in the Albany County Clerk’s Office on May 12, 2000 in
Book 2655 of Deeds at page 935. ' ’ ’ o ' '

TOGETHER WITH THE BENEFITS of a Sound Easement Agreement between Niagara
and Grantor dated as of May 11, 2000 and recorded in the Albany County Clerk’s Office on May
12, 2000 in Book 2655 of Deeds at page 889.
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TOGETHER WITH AND SUBJECT TO the terms of an Easement Agreement between
~ Grantor and Niagara dated May 11, 2000 recorded in the Albany County Clerk’s Office in Book
2655 of Deeds Page 897.

TOGETHER WITH AND SUBJECT TO the terms of a Site Agreement between Grantor
and Niagara dated as of February 1, 2000.
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TP-584 (10/868)

Naw Yock State Department of Taxation and Finance

Combined Real Estate
Transfer Tax Return and

Credit Line Mo

Recording Offlce Time Stamp

rtgage Certificate

See instructions (TP-884-I) bafore complefing Ihis form. Please prinf or type,

Schedule_A—Information_Relating to Conveyance
Granlor Name (¥ individual; fas!, first, middle initial) Secial Securlty Numbar
O Iadividual Tovn of Bethlehem Industrial Development Agency
& Corporation Meiling address ] Soclal Security Number
1 445 Delaware Avenue / f ||
P
- O::tnersmp City State ZIP godg) Federai employer Ident, number
O & Delmar New York 12054°
Grantee Name (if individuat; fast, first, middie imittef) Social Sacurity Number
Tl 'ndividuai PSEG Power New York Inc.
Carporation Melling address BocTal Secuy Nurmbar
: 80 Park Plaza
] Par:lnersh:p iy State 1P code Federal employer [dent, number
L) Other Newark New Jersey 07102 22 | 3692584
Location and description of property conveyed
Tax map designation Address City/Village Town County
Seclion | Block Lot
98 2 10,10 38C River Road Bethlehem Albany

Type of properly conveyed {check applicable box)
1 ] 1- 3 family house

2 [[] Residential cooperative
3 [ Residential condominium

5 [ Commercialfindustrial
6 [] Aparment building
7 [} Office building

Date of conveyance Percentage of real.property

i conveyed which is residential
4 [] Vacant land 8 [X] Other __powerplant | o) | o3| o2 | realproperty 0 o
month day  year {see instructions)
Condition cf conveyance {check all that apply)
3. _ Conveyance of fee interest f. _ Convayance which consists of a mere _ Contract assignment

b. _ Acquisition of & controlling Interast (state
percentage acquired . %)

o. _ Transler of & controlling interest {state 9. _ Convayance for which credit for tax

percentage transferred —_ %)
d. _ Conveyance to cooperative housing

corporation h. _ Conveyance of cooperative apartment(s)

&. _ Conveyance pursuant to or in lieu of i
foreciosure or enforcement of security j
interest fatiach Form TP 584, 1, Seheduis £)

k.
change of identlty or form of ownership or I _ Optlen asslgnment or surrander
Organization (attach Form 7P-684. 1, Schecuie ) M. _ Leasehold asslgnment or strrender
n. X Leasehold grant
previously pald will be claimed 0. _Conveyance of an gasemem X
(attach Form TP-584. 1, Schedula G) . x, Conveyance for which exemptien from
transfer tax Is claimed {complete Schedule B,

- Part 11[)
~ Syndication g. .. Conveyance of properly partly within and
. _ Conveyance of air rights or development partly without the date
rights r._ Other (descrise)

Schedule B—Real Estate Transfer Tax

Return {Article 31 of the Tax Law)

Part I - Computation of Tax Due

1 Enter amount of consideration for the conveyance (if you are claiming a total exemption from tax, chack the axemplion
olalmed box, enfer consideration and proceed to ParTIl), ... e s e seee e v Exemption claimed 1 1100
2 Continuing lien deduction (ses instrictions if property is taken subject to mortgage orlen).. . ... .iuieieiiiinnsenons 20 I
3 Taxable consideration (subtract ine 2 from fine | I . reereaes et veeieaas v reas AU -
4 Tax: $2 for each $500, or fractional part thereof, of consideration on line 3...........000vues P . 4
5 Armount of credit claimed (see instructions and eftach Form TP 8§4.1, Schodule Glovinnn, i e o -1 K ol
G Total tax due® (subtract line & from lIne 4., ....uuiees s T Crerreaeen veereen LB
Part I - Computation of Additicnal Tax Que on the Conveyance of Residential Real Property for $1 Million or Mare
1 Enter amount of consideration for conveyance {from Part 1, INe 1), .00 1
2 Taxable consideration (mulliply Yine 1 by the percaptage of the premises which is residential real proparly, see Instructions) .. ... |2
3 Totai additional transfer tax due™ (1% of 1B 2).. .. ee'ieeriveresseeesenieenins, e k|

| IS R
*Please make check(s) payable 1o the county clerk where the recording is to take place or If the racording is to take place in New York

Clty, make check(s) payable to the NYC Departmant of Finance, |f no recording is required, send this return and your check(s) made

payable to the Department of Taxation and Fina
12205-5045,

nes, directly to the NYS Tax Department, TTTB -Transfer Tax, PO Box 5045, Albany NY

Fer recording officers use Amount

scej
received _Patl §

Dale received Transaction number

Part 1§ §




TP-584 (10/96) (back)

-~ Schedule B—{continued]

Part III - Explanation of Exemption Claimed In Part I, line 7 (check any boxes that apply)

- The cenveyance of real property is exempt from the real estate transfer tax for the following reason:

a. Conveyance Is to the United Natlens, the United States of America, the state of New York or any of their Instrumentalities,
agencias or polltical subdivislons (or any public corporation, including a public corparation created pursuant to agreement or

compact with another state or CANAA) L., . ..uiiiiieiiirie ettt eees s s e s e 3 O
b. Convayarce is to secure a debt or 0ther OBNGANON ... .1y oy i viiiatiesiervern et st tar it et atete s enenenes b O
¢. Conveyance is without additional consideratian to confirm, correct, modify o supplement a prior CORVEYENGE +.vvvvevieriens ¢
d. Conveyance of real property Is without consideration and not In connection with a sale, Including conveyances conveying

realty as Bona fIde gifls v vveu i it i e e e e e b eaeaas d [
e. Conveyanca is given in connection with atax 8ale . vcovivierarvrrenrinns e Creereareas e v e [

f. Conveyance is a mere change of identity or form of ownership or organization where there Is no change In beneficlal

.~ ownership. (This exemption cannot be claimed for & conveyance to a cooparative heusing corporation of real property

comprising the cooperative dwelling or dwellings,) Attach Form TP-884.1, SChadule F L., .10t oo ias e f O
mg Conveyanée conslists of deed of parlition ,,,.........euvvveess Cererarenns O
. h. Conveyance is given pursuant to the federal bankruptey act v vevvvvrvienviiinnnes O

1. Conveyance cansists of the execution of a contract to sell real property without the use or occupancy of such property or )

the graniing of an option to purchase real property without the use or occupancy of SUCh PrOPEMY .. vvvervverivirireiins w0
. j. Conveyance of an option or contract to purchase rea! property with the use or occupancy of such property where the

conslderation Is less than $200,000 and such propery was used solsly by the grantor as the granter's persenal residence

and censlsts of a 1-, 2-, or 3-family house, an Individual residential condominium unit, or the sale of stock in a cooperative

housing corporation Tn cennection with the grant or transfer of a proprietary leasshold covering an individual residential

e - | TS L. O

k. Conveyange Is not a conveyance within the meaning of section 1401(e} of Article 31 of the Tax Law (altach documents
SHPDOITIAG SUCH GIBIM) L. Lo it s s e i e te et e e v e ey e k.

I. Other {attach explanation) . £onveyance from an IDA for nominal consideration

Schedule C—Credit Line Mortqage Certificate {Articie 11 of the Tax Law)

Complete the following only if the interest balng transferred is a fee simple Interest,
| {we) certify that: (check the appropriate box)

4 [0 The real properly being sold or transferred is nat subject to an cutstanding credit line mertgagse.

2 [0 The real property belng sold or transfarred is subject to an outstanding credlt line merigage. However, an exsmption from the tax
is claimed for the following reason:

[C1 The transfer of real property is a transfer of a fee simple interest to a person or persons wha held a fee simple interest in the
real properly (whether as a joint tenant, a tenant in commen or otherwise) Immediately before the transfer.

[[] The transfer of real property is (A) to & person or persons related by blood, marriage or adoption to the original obligor or to
one or more of the criginal obligors or (B) to a person or entity where 50% or more of the beneficial interest in such real
propsrty after the transfer is held by the transferor or such related person or parsens (as in the case of a transfer to a trustee
for the benefit of & minar or the transfer to a frust for the benefit of the transferor).

71 The transfer of real ;‘iropedy Is a transfer to a trustee in bankrupicy, a receiver, assignea or other officer of a court.
O

The maximum principal amaunt secured by the cradit line mortgage is $3,000,000 or mora and the real property being sold
or transferred is not princlpally improved ror will It be improved by & one- to six-family owner-accupied residence or dwelling.

Please note: for purposes of determining whather the maximum principal amount secured is $3,000.000 or more as
described above, the amounts secured by two or more credit line morigages may be aggregated under certain
clreurnstances. See TEB-M-86(6)-R for more information regarding these aggregation requirements,

7 Other (attach detailed explanation),

3 [0 The real property being transferred is presently subject to an cutstanding cradit line morigage. However, no tax Is due for the
following reason:

[0 A certificate of discharge of the credit line mortgags is being offered at the time of recarding the deed.

[3 A check has been drawn payabls for transmisslon to the credit line mertgages or his agent for the balance due, and a
satisfaction of such mortgage will be recorded as soon as it is available,

4 [ The real property being transferred is subject to an outstanding credit line mortgage recorded in
(insert liber and page or reel or other identification of the mortgage). The maximum principal amount of debt or obligation secured
by the mortgage is . No exemption from tax Is elaimed and the tax of is
being paid herewith. (Make check payable to county clerk where deed will be recorded or, if the recording 1s 1G take placs In New
York Clty, make check payabis 1o the NYC Department of Finance.)

: Signature (bpth the grantor(s) and grantee(s) must sign).

-The undersignad cerlify that the above return, Insluding any certification, schedule or attachment, is to the best of histher knowledge, true
and complete,

Town of Bethlehem Industrial

Development Agency Chalrman PSEG Power New York Ing, Yice President

Grantor Title Granlee Title

_ Reminder: Did you complete all of the requirsd information in Schadules A annéWere you required to complete Schedule G7 If you checked e,

forgin Schedule A, did you completa TP-584.17 Have you attached your chack(s) made payable to the county clerk whare recording will take

- place o, if the recording is In New York City, to theN YC Department of Finance? If no recording Is required, send your check(s), made payable to

the Department of Taxation and Finance, directly to the NYS Tax Department, TTTB-Transfer Tax, PO Box 5045, Albany NY 12205-5045,
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(TOWN OF BETHLEHEM, NEW YORK)
and

PSEG POWER NEW YORK INC.

LEASE AGREEMENT

Dated February 5, 2002

Town of Bethlehem Industrial Development Agency
(PSEG Power New York Inc. 2002 Facility)
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THIS LEASE AGREEMENT.: dated February 5, 2002 is between the TOWN OF
BETHLEHEM INDUSTRIAL DEVELOPMENT AGENCY, a public benefit corporation of
the State of New York having its office at 445 Delaware Avenue, Delmar, New York 12054
(the “Agency”), and' PSEG POWER NEW YORK INC., a duly organized and validly
existing Delaware corporation located in the Town of Bethlehem and authorized to due
business in New York and having an office at 80 Park Plaza, Newark New Jersey 07102 (the
“Company”). (The Agency and the Company are together referred to herein as the
“Parties”).

RECITALS

Title 1 of Article 18-A of the General Municipal Law of the State of New York was
duly enacted into law as Chapter 1030 of the Laws of 1969 of the State of New York;

The aforesaid Act authorizes the creation of industrial development é;gencies for the
Public Purposes of the State;

The aforesaid Act further authorizes the creation of industrial development agencies
for the benefit of the several counties, cities, villages and towns in the State and empowers
such agencies, among other things, to acquire, reconstruct, renovate, refurbish, equip, lease,
sell and dispose of land and any building or other improvement, and all real and personal
property, including but not limited to, machinery and equipment deemed necessary in
connection therewith, whether now in existence or under construction, which shall be
suitable for manufacturing, civic, warehousing, research, commercial, recreation or industrial
facilities, in order to advance job opportunities, health, general prosperity and the economic
welfare of the people of the State and to improve their standard of living;

Pursuant to and in accordance with the provisions of the aforesaid Act, the Agency
was created and is empowered under the Act to undertake the providing, financing and
leasing of the facility described below;

The facility shall consist of the following: (1) the acquisition by the Agency of an
interest in the existing Albany Steam Station, including a portion of the switchyard, located
on property roughly 84 acres in size along Route 144 in the Glenmont section in the Town of
Bethlehem (collectively the “Land”); (2)the construction on the Land of an electric

generating .plant, consisting of an approximately 82,000 square-foot turbine building and an -

approximately 17,500 square-foot plant services building, which would serve a nominal 750
megawatt, 763 megawatt maximum summer rating, 800 megawatt winter rating, natural gas-
fired combined cycle turbine facility, utilizing three frame 7FA GE gas combustion turbines,
the primary fuel for which would be natural gas with limited use of low sulfur distillate oil
(0.04% sulfur) as a secondary fuel (collectively referred to as the “Improvements™); and (3)
the acquisition by the Agency and the installation at and on the Land and Improvements of a
variety of equipment, machinery, and other personal property (the “Equipment”) (the Land,
the Improvements and the Equipment are hereinafter collectively referred to as the
“Facility”) including the following in connection with the appointment of the Company as
the agent of the Agency, as they relate to the construction, erection and completion of such
Facility, whether or not any materials or supplies described below are incorporated into or
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become an integral part of such Facility: (i) all purchases, leases, rentals and other uses of
tools, machinery and equipment in connection with construction of the Facility, (ii) all
purchases, rentals, uses or consumption of supplies, materials and services of every kind and
description used in connection with construction of the Facility, and (iii) all equipment,
machinery, and other tangible personal property (including installation costs with respect
thereto), both existing and to be acquired, installed or placed in, upon or under such Facility;

The Agency proposes to acquire and lease the Facility and a third-party lender (the
“Lender”) may finance the cost thereof by making the Loans to the Company or an assignee
of the Company (the “Owner”);

The Company has agreed with the Agency, on behalf of the Agency and as the
Agency’s agent, to acquire, construct and equip the Facility in accordance with the Plans and
Specifications;

The Agency proposes to lease the Facility to the Company, and the Company desires
to rent the Facility from the Agency, upon the terms and conditions set forth in this Lease
Agreement; and

The Company may, subject to Section 9.3 hereof, sublease its interest in the Facility
to the Owner, and in such case the Owner and the Company would enter into a Sublease
Agreement with respect to the Facility (the “Sublease Agreement”). The Company may,
subject to Section 9.3 hereof, assign (or collaterally assign) any of its rights hereunder to the
Owner and/or the Lender.

AGREEMENT

For and in consideration of the premises and the mutual covenants hereinafter
contained, the parties hereto do hereby mutually agree as follows: '

ARTICLE I

DEFINITIONS

All capitalized terms used in this Lease Agreement and not otherwise defined shall
have the meanings assigned thereto in the Schedule of Definitions attached hereto as
" Schedule A. - T T T

ARTICLE I
- REPRESENTATIONS AND COVENANTS

Section 2.1 Representations and Covenants of Agency. The Agency makes the
following representations and covenants as the basis for the undertakings on its part herein
contained:

(a) The Agency is duly established and validly existing under the provisions of the
Act and has full legal right, power and authority to execute, deliver and perform each of the

-2
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Agency Documents and the other documents contemplated thereby. Each of the Agency
Documents and the other documents contemplated thereby has been duly authorized,
executed and delivered by the Agency.

(b) The Agency will cause the Land to be acquired, the Improvements to be
constructed and the Equipment to be acquired and installed and will lease the Facility to the
Company pursuant to this Lease Agreement, all for the Public Purposes of the State.

(c) By resolution adopted on April 26, 2001, the Agency noted that its review of the
Facility for conformance to the SEQR Act is superseded by Article X of the Public Service
Law because the Company has pending an application for a Certificate to Construct the
Facility pursuant to Section 164 of the Public Service Law.

(d) Neither the execution and delivery of any of the Agency Documents and the other
documents contemplated thereby or the consummation of the transactions contemplated
thereby nor the fulfillment of or compliance with the provisions of any of the Agency
Documents and the other documents contemplated thereby, will conflict with or result in a
breach of or constitute a default under any of the terms, conditions or provisions of the Act,
any other law, rule, regulation or order of any court or other agency or authority of
government or ordinance of the State or any political subdivision thereof or of the Agency’s
Certificate of Establishment or By-laws, as amended, or of any corporate restriction or any
agreement or instrument to which the Agency is a party or by which it is bound, or result in
the creation or imposition of any Lien of any nature upon any of the Property of the Agency
under the terms of the Act or any such law, ordinance, Certificate of Establishment, By-laws,
~ restriction, agreement or instrument.

(e) Each of the Agency Documents and the other documents contemplated thereby
constitutes a legal, valid and binding obligation of the Agency enforceable against the
Agency in accordance with its terms.

() The Agency has been induced to enter into this Lease Agreement by the
undertaking of the Company to utilize the Facility in the Town of Bethlehem, New York.

(g) As of the Closing Date, no litigation at law or in equity or proceeding before any
Federal, State or local governmental agency involving the Agency is pending or, to the best
of its knowledge,. after due inquiry, threatened, challenging the Agency’s authority to.enter
into the Agency Documents or any other action wherein an unfavorable ruling or finding
would adversely affect the enforceability of the Agency Documents or any other transaction
of the Agency which is similar hereto, or would materially and adversely affect any of the

_transactions contemplated by this Agreement. B
(h) Based upon representations made by the Company, the Facility constitutes a

“project” as such quoted term is defined in the Act and the Agency covenants that it will

neither take nor fail to take any action that will cause the Facility not to constitute a project.
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Section 2.2 Representations and Covenants of Company. The Company makes
the following representations and covenants as the basis for the undertakings on its part
herein contained:

" (@) The Company is a business corporation duly organized and validly existing under
the laws of the State of Delaware, is in good standing under the laws of the State of Delaware
and is authorized to do business in New York State and has full legal right, power and
authority to execute, deliver and perform each of the Company Documents and the other
documents contemplated thereby. Each of the Company Documents and the other
documents contemplated thereby has been duly authorized, executed and delivered by the
Company.

(b) Neither the execution and delivery of any of the Company Documents and the
other documents contemplated thereby or the consummation of the transactions contemplated
thereby nor the fulfillment of or compliance with the provisions of any of the Company
Documents and the other documents contemplated thereby, will (1) conflict with or result in
a breach of or constitute a default under any of the terms, conditions or provisions of any
law, rule, regulation or order of any court or other agency or authority of government or
ordinance of the State or any political subdivision thereof or of the Company’s Certificate of
Incorporation or By-laws, as amended, or any corporate restriction or any agreement or
instrument to which the Company is a party or by which it is bound, or result in the creation
or imposition of any Lien of any nature upon any of the Property of the Company under the
terms of any such law, ordinance, Certificate of Incorporation or By-laws, as amended,
restriction, agreement or instrument, (2) require consent (which has not been heretofore
received) under any corporate restriction, agreement or instrument to which the Company is a
party or by which the Company or any of its Property may be bound or affected, or (3)
require consent (which has not been heretofore obtained) under or conflict with or violate any
existing law, rule, regulation, judgment, order, writ, injunction or decree of any government,
governmental instrumentality or court (domestic or foreign) having jurisdiction over the
Company or any of the Property of the Company, other than the approval of the Article X
Application and any other governmental or judicial approvals not required as of the Closing:
Date, including but not limited to any approval from the Federal Energy Regulatory
Commission in connection with the construction and operation of the Facility. The Facility
and the design, acquisition, construction and equipping and operation thereof will conform
with all applicable zoning, planning, building and environmental laws, ordinances, rules and

‘regulations of governmental authorities having jurisdiction over the Facility. The Company
shall defend, indemnify and hold harmless the Agency for expenses, including reasonable
attorneys’ fees, resulting from any failure by the Company to comply with the provisions of
thlS subsectlon

(c) Except as otherw1se prov1ded in the Mortgage the Company shall perform or
cause to be performed, for and on behalf of the Agency each and every obligation of the
Agency under and pursuant to the Mortgage.

(d) Each of the Company Documents and the other documents contemplated thereby
constitutes a legal, valid and binding obligation of the Company enforceable against the
Company in accordance with its terms.
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(e) Subject to its early termination right pursuant to Article XI hereof, the Company
will, or cause the Owner to, complete the construction of the Facility in accordance with the
terms and provisions of the Plans and Specifications subject to the approval of the Article X
Application and any other governmental or judicial approvals not required as of the Closing
Date, including but not limited to any approval from the Federal Energy Regulatory
Commission in connection with the construction and operation of the Facility.

() The Facility is and will continue to be a “project,” as such quoted term is defined
in the Act. The Company will not take any action, or fail to take any action, which would
cause the Facility to not constitute a “project” as such quoted term is defined in the Act.

(g) The completion of the Facility by the Agency and the lease thereof by the Agency
to the Company will not result in the removal of a commercial, manufacturing or industrial
plant of the Company from one area of the State to another area of the State.

(h) As of the Closing Date, no litigation at law or in equity or proceeding before any
federal, State or local governmental agency involving the Company is pending or, to the best
of its knowledge, after due inquiry, threatened, in which any liability of the Company is not
adequately covered by insurance as required hereunder or in which any judgment or order
would have a material adverse effect upon the business or assets of the Company or that
would affect the Company’s existence or authority to do business, the development;
acquisition, rehabilitation, or operation of the Facility or the performance of any of its
obligations hereunder.

ARTICLE 111

FACILITY SITE AND TITLE INSURANCE

Section 3.1 Agreement to Convey to Agency. The Company has conveyed or
has caused to be conveyed to the Agency (i) good and marketable title to the Land, including
the existing Albany Steam Station comprised of existing buildings, structures, switchyard
equipment or other improvements thereon, and (ii) lien-free title to the Equipment in each
case and will convey or cause to be conveyed to the Agency lien-free title to the Equipment
and Improvements acquired after the date hereof.

- Section 3.2 . . Title Insurance. . The Company may obtain a_title policy.for the. .. . .

| benefit of the Lender, and, if applicable, the Owner.

Section 3.3 Subordination of Lease Agreement. This Lease Agreement and any
and all modifications, amendments, renewals and extensions thereof is and will be subject
“and subordinate to the Mortgage and to any and all modifications, amendments,
consolidations, extensions, renewals, replacements and increases thereof.
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ARTICLE IV

ACQUISITION, CONSTRUCTION AND EQUIPPING OF FACILITY; MAKING OF THE
LOANS

Section 4.1 Acaquisition, Construction And Equipping of Facility.

(a) The Company agrees that, on behalf of the Agency, it will, or will cause the
Owner to, acquire, construct and equip the Facility in accordance with the Plans and
Specifications. ’

(b) The Company may revise the Plans and Specifications from time to time with the
written approval of the Owner and/or the Lender, which approval may not be unreasonably
withheld but which may be subject to such conditions as the Owner or the Lender may deem
appropriate. -

(c) Title to all materials, equipment, machinery and other items of Property
incorporated or installed in the Facility shall vest in the Agency immediately upon the
Company, or the Owner, as the case may be, obtaining an interest in or to the materials,
equipment, machinery and other items of Property. The Company, or the Owner, as the case
may be, shall execute, deliver and record or file all instruments necessary or appropriate to so
vest title to the Agency and shall take all action necessary or appropriate to protect such title
against claims of any third Persons.

(d) The Agency hereby appoints the Company its true and lawful agent, and the
Company hereby accepts such agency (i) to acquire, construct and equip the Facility in
accordance with the Plans and Specifications, (ii) to make, execute, acknowledge and deliver
any contracts, orders, receipts, writings and instructions with any other Persons, and in
general to do all things which may be requisite or proper, all for constructing the
Improvements and acquiring and installing the Equipment with the same powers and with the
same validity as the Agency could do if acting on its own behalf, (iii) to pay all fees, costs
and expenses incurred in the construction of the Improvements and the acquisition and
installation of the Equipment from funds made available therefor in accordance with this
Lease Agreement, and (iv) to ask, demand, sue for, levy, recover and receive all such sums or
money, debts, dues and other demands whatsoever which may be due, owing and payable to
the Agency ‘under the terms of any contract, order, receipt; or writing in connection ‘with -
construction and completion of the Improvements and the acquisition and installation of the
Equipment, and to enforce the provisions of any contract, agreement, obligation, bond or
other performance security. - ’

(é) 'I:he Aéency shall enter into-, and éccépt the assignméht bf; su;h cbntrabfs as tfle
Company may request in order to effectuate the purposes of this Section 4.1.

(f) The Company, as agent for the Agency, shall comply with all provisions of the
Labor Law of the State applicable to the acquisition, construction and equipping of the
Facility and shall include in all construction contracts all provisions which may be required
to be inserted therein by such provisions. Except as provided in the preceding sentence, the

-6-
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provisions of this subsection do not create any obligations or duties not created by applicable
law outside of the terms of this Lease Agreement.

Section 4.2 Making of the Loans: Disbursements of Loan Proceeds. It is
anticipated that the Lender may make the Loans to the Owner or the Company. Loan
Proceeds shall be disbursed to the Company or Owner pursuant to the Loan Documents.

Section 4.3 Certificates of Completion. To establish the Completion Date, the
Company shall deliver (or cause the Owner to deliver) to the Agency and the Lender a
certificate signed by an Authorized Representative of the Company (or the Owner) (i) stating
that acquisition, construction and equipping of the Facility has been completed in accordance
with the Plans and Specifications therefor; (ii) stating that the commercial in-service date for
the Facility has occurred; (iii) stating that the post in-service-date testing and warranty
repairs have been completed; (iv) stating that the payment of all labor, services, materials and
supplies used in such acquisition has been made or provided for; and (v) such certificates as
may be satisfactory to the Lender, including without limitation, a final cemﬁcate of
occupancy, if applicable.

Section 4.4 Completion by Company or Owner.

(a) In the event that the Net Proceeds of the Loans are not sufficient to pay in full all
costs of acquiring, constructing and equipping the Facility in accordance with the Plans and
Specifications, it is anticipated that the Company or Owner will agree to pay, for the benefit
of the Agency and the Lender, all such sums as may be in excess of the Net Proceeds of the
Loans. Title to all portions of the Facility installed or constructed at the Company’s (or
Owner’s) cost or expense shall immediately upon such installation or construction vest in the
Agency. The Company (or Owner) shall execute, deliver and record or file such instruments
as the Agency or the Lender may request in order to perfect or protect the Agency’s title to or
the lien of the Mortgage on such portions of the Facility.

(b) The Company (or Owner) shall not be entitled to any reimbursement for such.
excess cost or expense from the Agency or the Lender nor shall it be entitled to any
diminution or abatement of any other amounts payable by the Company (or Owner) under
this Lease Agreement.

Section 4.5 Remedies_to be -Pursued -Against Contractors, Subcontractors,
Materialmen and their Sureties. In the event of a default by any contractor, subcontractor,
materialman or other Person under any contract made by it in connection with the Facility or
in the event of a breach of warranty or other liability with respect to any materials,
workmanship, -or- performance guaranty, the Company (or Owner) at its expense, either. -
separately or in conjunction with others, may pursue any and all remedies available to it and
the Agency, as appropriate, against the contractor, subcontractor, materialman or other
Person so in default and against any surety for the performance of such contract and the
Company shall have all rights to any recoveries or other relief that result from such action.
The Company (or Owner), in its own name or in the name of the Agency, may prosecute or
defend any action or proceeding or take any other action involving any such contractor,
subcontractor, materialman or surety or other Person which the Company (or Owner) deems
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reasonably necessary, and in such event the Agency, at the Company’s (or Owner) expense,
hereby agrees to cooperate fully with the Company (or Owner) and to take all action
necessary to effect the substitution of the Company (or Owner) for the Agency in any such
action or proceedmg

Section4.6 =~ Termination of Sales Tax Agency. The exemptions from sales tax
arising from the appointment by the Agency of Company as agent for the Agency under this
Lease Agreement and under the Agency’s Sales Tax Agency Resolution adopted by the
Agency on October 31, 2001 shall cease on the Completion Date.

Section 4.7 Sales And Use Tax Exemption.

(a) Pursuant to Section 874 of the Act, the parties understand that the Agency is
exempt from certain sales taxes and use taxes imposed by the State and local governments in
the State, and that the Facility may be exempted from those taxes due to the involvement of
the Agency in the Facility. The Agency makes no representations or warranties that any
property is exempt from the payment of New York sales or use taxes. Any exemption from
the payment of New York sales or use taxes resulting from the involvement of the Agency
with the Facility shall be limited to purchases of services and tangible personal property
conveyed to the Agency or utilized by the Agency or by the Company as agent of the Agency
as a part of the Facility prior to the Completion Date, or incorporated within the Equipment
prior to the Completion Date. No operating expenses of the Facility, and no other purchases
of services or property shall be subject to an exemption from the payment of New York sales
or use tax.

(b) As a condition to receipt of the sales tax exemption letter for the Facility, the
Company agrees to provide the Agency with the following information: (1) names,
addresses, telephone numbers and federal employer identification numbers for all contractors
and subcontractors in connection with the acquisition, construction and equipping of the
Facility; and (2) estimated value of all goods and services to be exempted by reason of the
Company’s designation as agent for the Agency. Upon receipt of the information set forth in
the previous sentence (and if, upon review of such information, the Agency determines that
the Company has underpaid the Agency’s administration fee relating to the Facility, upon
payment of the Company of any such deficiency), the Agency will issue a sales tax
exemption letter for the Facility. The Agency currently anticipates that any sales tax
~exemption letter issued by the Agency pursuant to this Section 4.7 will be in a form similar to

the form attached hereto as Exhibit C.

(c) Pursuant to Section 874(9) of the Act, the Company agrees to file within thirty
(30) days of the Closing Date with the New York State Department of Taxation and Finance,
on a“fornr and in Such mannér as is prescribed by the New York State Commissioner of
Taxation and Finance (the “Thirty-Day Tax Report”), a statement identifying the Company
as agent of the Agency, setting forth the taxpayer identification number of the Company,
giving a brief description of the goods and/or services intended to be exempted from sales
taxes as a result of such appointment as agent, indicating a rough estimate of the value of the
goods and/or services to which such appointment as agent relates, indicating the date when
such designation as agent became effective and indicating the date upon which such

-8-
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designation as agent shall cease. A current sample form of such Thirty-Day Sales Tax
- Report required to be completed by the Company pursuant to this Lease Agreement is
attached hereto as Exhibit D. For future filings of the Thirty-Day Sales Tax Report, the
Company is responsible for obtaining from the New York State Department of Taxation and
Finance any updated or revised versions of such Thirty-Day Sales Tax Report.

ARTICLE V

DEMISING CLAUSES AND RENTAL PROVISIONS

Section 5.1 Demise of Facility. The Agency hereby leases the Facility,
consisting of the Land as particularly described in Exhibit A attached hereto, including the
Albany Steam Station, the Improvements and the Equipment as particularly described in
Exhibit B attached hereto, to the Company and the Company hereby takes the Facility from
the Agency upon the terms and conditions of this Lease Agreement.

Section 5.2 Duration of Lease Term: Quiet Enjoyment.

(a) The Agency shall deliver to the Company sole and exclusive possession of the
Facility (subject to Sections 3.3, 8.3 and 10.2 hereof) and the leasehold estate created hereby
shall commence on the Closing Date and the Company shall accept possession of the Facility
on the Closing Date.

(b) Except as provided in Section 10.2 hereof, the leasehold estate created hereby
shall terminate at 11:59 p.m. on June 30, 2024, upon termination of the PILOT Agreement or
on such earlier date as may be permitted by Section 11.1 hereof, in all cases provided that
title to the Facility has been transferred and conveyed to the Company.

(c) Except as provided in Sections 3.3, 8.3 and 10.2 hereof, the Agency shall neither
take nor suffer or permit any action to prevent the Company (or its assignees or sublessees)
during the Lease Term from having quiet and peaceable possession and enjoyment of the
Facility and will, at the request of the Company and at the Company’s cost, cooperate with
the Company (and its assignees and sublessees) in order that the Company may have quiet
and peaceable possession and enjoyment of the Facility as hereinabove provided.

. Section 5.3 Rents and Other Amounts Payable.

(a) The Company shall pay basic rent for the Facility as follows: - One Dollar ($1.00)
per year commencing on the Closing Date and on each January 1 thereafter during the term
of this Lease Agreement.

(b) In addition to the payments of rent pursuant to Section 5.3(d) hereof, the
Company shall pay to the Agency as additional rent, a general firm, fixed Agency fee not to
exceed $700,000 (the “Fee™) for the closing of financial assistance by the Agency for the
Facility. The Agency fee shall not be increased or decreased for any reason including, but
- not limited to an increase or decrease in the cost to construct the Facility. The Company will
pay the Fee as follows:
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®

(i1)

(iii)

(iv)

$75,000.00 within three weeks following the Agency’s passage
of the inducement resolution, which the Agency hereby
acknowledges has been paid;

$125,000 upon approval of the Article X Application by the
New York State Board on Electric Generation Siting and the
Environment and the issuance of a final and unreviewable
certificate;

$150,000 upon the occurrence of the closing of the permanent
financing for the Facility among the Company, the Agency and
the Lender to the Company but in any event no later than three
months after receipt of the certificate following approval of the
Article X Application as described in Section 5.3(b)(ii) above;
and

$350,000 upon commencement of operations of the Facility,
based on its commercial in-service date for the Facility the
evidence for which shall be the discontinuance of operations at
the existing Albany Steam Station.

The fees and expenses of Ronald L. Promboin énd Michael Whiteman shall be
included in the Fee but all other fees and expenses as set forth in Section 5.3 (c) hereof shall
not be included in the Fee and the Company shall pay such fees and expenses in addition to

the Fee.

The Company acknowledges that the Agency’s Uniform Tax Exemption
Policy provides that if the Agency, at the Company’s request, issues its sales tax exemption
letter to the Company prior to the closing of the Financial Assistance, one-half of the Fee
(3350,000.00) shall have been paid (amounts paid under (i) and (ii) above shall be credited
toward payment of one-half of the Fee) at the time of issuance of the Agency’s sales tax
exemption letter and the balance of the Fee will be paid upon commencement of operations
of the Facility, based on its commercial in-service date, as set forth in (iv) above.

In the event that construction of the Facil_ity is not commenced and the
‘Agency transfers title to the Facility to the Company, the Fee shall be refunded to the

Company, less

@

(ii)

fees and expenses incurred by the Agency as set forth in
Section 5.3(c) hereof,” =~ -~ - -~ . ,

the fees and expenses of Ronald L. Promboin and Michael
Whiteman relating to consultation with and services to the
Agency with respect to a possible payment-in-lieu-of-tax
arrangement with the Company; and

-10 -
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(iii)  reasonable and necessary fees and expenses incurred by the
Agency (and the officers, members, agents, employees, the
Agency’s Transaction Counsel and Agency Counsel) after
transfer of the Facility from the Company to the Agency.

(c) The Company will reimburse the Agency for all reasonable and necessary direct
out-of-pocket expenses which the Agency may incur as a consequence of granting financial
assistance and executing the inducement resolution and the preliminary agreement or
performing its obligations thereunder, including but not limited to, the cost of causing a
notice of any public hearing held with respect to the Facility to be published, the cost of
making and transcribing records of said hearings and the reasonable fees and expenses
charged and incurred by Agency's Transaction Counsel and the Agency's Counsel in
connection with the preparation of any documents pertaining to the financial assistance
except that the Company shall not have to pay the fees and expenses of Ronald L. Promboin
and Michael Whiteman as those fees and expenses have been included in the Fee. :

(d) The Company, under the provisions of this Section 5.3, agrees to make the above-
mentioned payments in immediately available funds and without any further notice in lawful
money of the United States of America. In the event the Company shall fail to timely make
any payment required in Section 5.3(a), 5.3(b) or 5.3(c), the Company shall pay the same
together with interest on such payment at a rate equal to two percent (2%) plus the Prime
Rate, but in no event at a rate higher than the maximum lawful prevailing rate, from the date
on which such payment was due until the date on which such payment is made.

Section 5.4 Obligations of Company Hereunder Unconditional. The obligations
of the Company to make the payments required in Section 5.3 hereof, and to perform and
observe any and all of the other covenants and agreements on its part contained herein shall
be a general obligation of the Company, and shall be absolute and unconditional irrespective
of any defense or any rights of setoff, recoupment or counterclaim it may otherwise have
against the Agency.

Subject to the foregoing provisions, nothing contained in this Section shall be
construed to release the Agency from the performance of any of the agreements on its part
contained in this Lease Agreement or to affect the right of the Company to seek
reimbursement, and in the event the Agency should fail to perform any such agreement, the
‘Company may institute such separate action against the Agency as the Company may deem
necessary to compel performance or recover damages for non-performance, and the Agency
covenants that it will not, subject to the provisions of Sections 3.3 and 8.3 and Article X
hereof, take, suffer or permit any action which will adversely affect, or create any defect in
its title to-the Facility or -which will otherwise adversely affect the rights or estate of the
Company hereunder, except upon written consent of the Company.

Section 5.5 - [Intentionally Omitted]

Section 5.6 Rights and Obligations of the Company upon Prepavment of Loans.
In the event the Loans shall have been paid in full prior to the termination date specified in
Section 5.2(b) hereof (i) all references in this Lease Agreement to the Lender, the Loan
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Agreement, the Note and the Mortgage shall be ineffective and (ii) the Company (or Owner)

shall be entitled, at its option, to the exclusive use, occupancy and enjoyment of the Facility
from the date of such payment until the scheduled expiration of the Lease Term, on all of the

terms and conditions hereof. In the event of any such payment or the making of any such

provision, the Company on behalf of the Agency, at the sole cost of the Company, shall

obtain and record or file appropriate discharges or releases of the Mortgage and any other

security interest relating to the Facility or this Lease Agreement.

ARTICLE VI

MAINTENANCE, MODIFICATIONS, TAXES AND INSURANCE

Section 6.1 Maintenance and Modifications of Facility by Company.

(a) The Company shall not abandon the Facility or cause or permit any waste to the
Improvements. During the Lease Term, the Company shall not remove any part of the
Facility outside of the jurisdiction of the Agency and shall (i) keep the Facility in safe
condition according to generally accepted industry standards; and (ii) make all necessary
repairs and replacements to the Facility (whether ordinary or extraordinary, structural or
nonstructural, foreseen or unforeseen), provided that:

@) the Company shall (A) give, or cause to be given, all notices required
by, and comply or cause compliance with, all laws, ordinances, municipal rules and
regulations and requirements of all governmental agencies and public authorities
legally applicable to the conduct of work on such additions, modifications or
improvements to the Facility or part thereof (the applicability of such laws,
ordinances, rules and regulations to be determined both as if the Agency were the
owner of the Facility and as if the Company and not the Agency were the owner of
the Facility), (B) defend and save the Agency and its officers, members, agents,
servants and employees harmless from all fines and penalties due to failure to comply
therewith, (C) promptly procure all permits and licenses legally required and
necessary for the prosecutlon of any work described in this Section 6.1(a) and (D)
make all payments in lieu of taxes required by Section 6.8 hereof

o (ii) The Lender has consented to all structural additions, modifications or
improvements to the extent required by the Loan Documents; i

(ili)  The additions, modifications or improvements to the Facility shall not
constitute an Event of Default; and

(iv)  Any such addition, modification or improvement to the Facility shall
not cause the Facility to fail to qualify as a “project” under the Act. :

(b) With the written consent of the Lender, which shall not be unreasonably withheld,
the Company from time to time may make any structural additions, modifications or
improvements to the Facility or any part thereof, provided such actions do not adversely
affect the structural integrity of the Facility. All such additions, modifications or
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improvements made by the Company shall become a part of the Facility and the Property of
the Agency. The Company agrees to deliver to the Agency all documents which may be
necessary or appropriate to convey to the Agency title to such Property and to perfect or
protect the lien of the Mortgage.

Section 6.2 Installation of Additional Equipment. Subject to the provisions of
Sections 6.1 and 8.10 hereof, the Company from time to time may install additional
machinery, equipment or other personal property in the Facility (which may be attached or
affixed to the Facility), and such machinery, equipment or other personal property shall not
become, or be deemed to become, a part of the Facility. The Company from time to time
may create or permit to be created any Lien on such machinery, equipment or other personal
property. Further, the Company from time to time may remove or permit the removal of
portions of the Facility or such machinery, equipment and other personal property from the
Facility, provided that any such removal of such machinery, equipment or other personal
property shall not occur (i) if any Event of Default has occurred; or (ii) if any such removal
shall adversely affect the structural integrity of the Facility, and provided further, that if any
damage is occasioned to the Facility by such removal, the Company agrees to promptly
repair such damage at its own expense.

Section 6.3 Taxes. Assessments and Utility Charges.

(a) The Company agrees to pay, as the same become due and before any fine,
penalty, interest (except interest which is payable in connection with legally permissible
installment payments) or other cost may be added thereto or become due or be imposed by
operation of law for the non-payment thereof, (i) all taxes, payments in lieu of taxes and
governmental charges of any kind whatsoever which may at any time be lawfully assessed or
levied against or with respect to the Facility and any machinery, equipment or other Property
installed or brought by the Company therein or thereon, including, without limiting the
generality of the foregoing, any sales or use taxes imposed with respect to the Facility or any
part or component thereof, or the rental or sale of the Facility or any part thereof and any
taxes levied upon or with respect to the income or revenues of the Agency from the Facility;
(ii) all utility and other charges, including service charges, incurred or imposed for or with
respect to the operation, maintenance, use, occupancy, upkeep and improvement of the
Facility; (iii) all assessments and charges of any kind whatsoever lawfully made by any
_governmental body for public improvements; and (iv) and all payments under the PILOT

Agreements; provided that, with respect to special assessments or other governmental - -

charges that may lawfully be paid in installments over a period of years, the Company shall
be obligated under this Lease Agreement to pay only such installments as are required to be
pald durmg the Lease Term subject to the terms of the PILOT Agreement

(b) The Company may in good faxth contest any such taxes, assessments and other
charges. In the event of any such proceedings, the Company may permit the taxes,
assessments or other charges so contested to remain unpaid during the period of such
proceedings and any appeal therefrom, provided, however, that (i) neither the Facility nor
any part thereof or interest therein would be in any immediate danger of being sold, forfeited
or lost by reason of such proceedings and (ii) the Company shall have set aside on its books
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adequate reserves with respect thereto and shall have furnished such security, if any, as may
be required in such proceedings or requested by the Agency or the Lender.

(c) The Agency agrees that if it or the Company contests any taxes, assessments or
other charges provided for in paragraph (b) hereof, all sums returned, as a result thereof, will
be promptly transmitted by the Agency to the Company and that the Company shall be
entitled to retain all such amounts. ,

(d) Within thirty (30) days of receipt of written request therefor, the Company shall
deliver to the Agency and the Lender official receipts of the appropriate taxing authorities or
other proof reasonably satisfactory to the Agency and the Lender evidencing payment of any

Section 6.4 Insurance Required. At all times throughout the Lease Term,
including, when indicated herein, during the Construction Period, the Company shall, at its
sole cost and expense, maintain or cause to be maintained insurance against such risks and
for such amounts as are customarily insured against by businesses of like size and type and
shall pay, as the same become due and payable, all premiums with respect thereto, including,
but not necessarily limited to:

(a) Insurance that is reasonably commercially available against loss or damage by
fire, lightning and other casualties customarily insured against, with a uniform standard
extended coverage endorsement, such insurance to be in an amount not less than the full
replacement value of the completed Improvements, exclusive of footings and foundations, as
determined by a recognized appraiser or insurer selected by the Company, but in no event
less than the principal amount of the Loans.

(b) Workers’ compensation insurance, disability benefits insurance and each other
form of insurance which the Company or any permitted sublessee is required by law to
provide, covering loss resulting from injury, sickness, disability or death of employees of the
Company or any permitted sublessee who are located at or assigned to the Facility. This
coverage shall be in effect from and after the Completion Date or on such earlier date as any
employees of the Company, any permitted sublessee, any contractor or subcontractor first
occupy the Facility.

(c) Insurance protecting the Agency and the Company. against loss or losses from
liability imposed by law or assumed in any written contract (including the contractual
liability assumed by the Company under Section 8.2 hereof) or arising from personal injury,
including bodily injury or death, or damage to the property of others, caused by an accident
or other occurrence, with a limit of liability of not less than $1,000,000 (combined single
limit for personal injury, including bodily injury or death, and property damage);
comprehensive automobile liability insurance covering all owned, non-owned and hired
autos, with a limit of liability of not less than $1,000,000 (combined single limit or
equivalent for personal injury, including bodily injury or death, and property damage); and
blanket excess liability coverage, in an amount not less than $50,000,000 combined single
limit or equivalent, protecting the Agency and the Company against any loss or liability or
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damage for personal injury, including bodily injury or death, or property damage. This
coverage shall also be in effect during the Construction Period.

(d) During the Construction Period (and for at least one year thereafter in the case of
Products and Completed Operations as set forth below), the Company shall cause the general
contractor to carry liability insurance of the type and providing the minimum limits set forth

below;

@

(i)

Workers’ compensation and employer’s liability with limits in
accordance with applicable law. '

Comprehensive general liability providing coverage for:

Premises and Operations

Products and Completed Operations

Owners Protective

Contractors Protective

Contractual Liability

Personal Injury Liability

Broad Form Property Damage
(including completed operations)

Explosion Hazard

Collapse Hazard

Underground Property Damage Hazard

Such insurance shall have a limit of liability of not less than $1,000,000 (combined
single limit for personal injury, including bodily injury or death, and property damage).

(iii)

(iv)

(e)

Comprehensive auto liability, including all owned, non-owned and
hired autos, with a limit of liability of not less than $1,000,000
(combined single limit for personal injury, including bodily injury or
death, and property damage).

Excess “umbrella” liability providing liability insurance in excess of
the coverages in (i), (ii) and (iii) above with a limit of not less than

-$25,000,000. -

The Company shall have the right to self-insure against the

requirements of Section 6.4(c) required above, subject to:

®

(i)

* “Self-insure” shall mean that the Company is itself acting as though it

were the insurance company providing the insurance required under
the provisions hereof and the Company shall pay any amounts due in
lieu of insurance proceeds because of self-insurance, which amounts
shall be treated as insurance proceeds for all purposes under this Lease
Agreement.

All amounts which the Company pays or is required to pay and all loss
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or damages resulting from risks for which the Company has elected to
self-insure shall be subject to the waiver of subrogation provisions of
Section 6.5(a) hereof and shall not limit the Company’s
indemnification obligations set forth in Section 8.2 hereof.

(iii) The Company’s right to self-insure and to continue to self-insure is
conditioned upon and subject to:

(a) The Company having a net worth of at least 100
Million Dollars ($100,000,000.00). The amount of the Company’s net
worth requirement shall be increased by Ten Million Dollars
($10,000,000.00) at the end of each five (5) years after the
commencement of this Lease Agreement;

(b) The Company providing an audited financial statement,
prepared in accordance with generally accepted accounting principles,
to the Agency by May 1 of every year which establishes and confirms
that the Company has the required net worth;

(©) No events occurring that make it apparent that such net
worth has been diminished below the required level (such as the
bankruptcy of the Company); and

(d The Company maintaining appropriate loss reserves
which are actuarially derived in accordance with accepted standards of
the insurance industry ;and accrued (i.e. charged against earnings) or
otherwise funded. :

(iv)  In the event the Company fails to fulfill the requirements of (e)(iii),
then the Company shall immediately lose the right to self-insure and
shall be required to provide the insurance specified in Section 6.4(c)
above.

(f) In the event that the Company elects to self-insure and an event or claim occurs for
- which a defense and/or coverage would have been available from the insurance company,
the Company shall:

(1) undertake the defense of any such claim, including a defense of the
Agency, at the Company’s sole cost and expense, and

(i1) use its own funds to pay any claim or replace any property or
otherwise provide the funding which would have been available from
insurance proceeds but for such election by the Company to self-
insure.

(2) In the event that the Company elects to self insure, the Company shall
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provide the Agency with certificates of self-insurance specifying the extent of self-insurance
coverage hereunder and containing a waiver of subrogation provision reasonably satisfactory
to the Agency. Any insurance coverage provided by the Company shall be for the benefit of
the Company and the Agency.

Section 6.5 Additional Provisions Respecting Insurance.

(a) All insurance required by Section 6.4 hereof shall be procured and maintained in
financially sound and generally recognized responsible insurance companies selected by the
entity required to procure the same and authorized to write such insurance in the State. The -
company issuing the policies required by Section 6.4(a) shall be rated “A- or better by A.M.
Best Co., Inc. in Best’s Key Rating Guide. Such insurance may be written with deductible
amounts comparable to those on similar policies carried by other companies engaged in
businesses similar in size, character and other respects to those in which the procuring entity
is engaged. All policies evidencing the insurance required by Section 6.4(a) hereof shall
contain a standard New York non-contributory mortgagee clause showing the interest of the
Lender as first mortgagee, shall provide for payment to the Company and the Lender, as their
interests may appear, of the Net Proceeds of insurance resulting from any claim for loss or
damage thereunder and all policies of insurance required by Section 6.4 hereof shall provide
for at least thirty (30) days’ prior written notice of the restriction, cancellation or
modification thereof to the Agency and the Lender. The policy evidencing the insurance
required by Section 6.4(c) hereof shall name the Agency and the Lender as additional named
insureds. All policies evidencing the insurance required by Sections 6.4(d)(ii), (iii) and (iv)
shall name the Agency and the Company as additional named insureds. The Company
acknowledges that a mortgage and security interest in the policies of insurance required by
Section 6.4(a) and the Net Proceeds thereof have been or may be granted by the Agency to
the Lender pursuant to the Mortgage and the Company consents thereto. The policies under
Section 6.4(a) shall contain appropriate waivers of subrogation.

(b) Binders for the policies of insurance required by Sections 6.4(a) and 6.4(c) hereof
shall be deposited with the Agency on or before the Closing Date. A copy of the binder of
insurance required by Sections 6.4(d)(ii), (iii) and (iv) hereof shall be delivered to the
Agency on or before the acquisition, construction and equipping of the Facility commences.
The Company shall deliver to the Agency and the Lender before the first Business Day of
each calendar year thereafter a binder dated not earlier than the immediately preceding month
reciting that there is in full force and effect, with a term covering at least the next succeeding
calendar year, insurance of the types and in the amounts required by Section 6.4 hereof and
complying with the additional requirements of Section 6.5(a) hereof. Prior to the expiration
of each such policy or policies, the Company shall furnish to the Agency and any other
appropriate Person a new policy or policies of insurance or evidence that such policy or
policies have been renewed or replaced or are no longer required by this Lease Agreement.
The Company shall provide such further information with respect to the insurance coverage
required by this Lease Agreement as the Agency and the Lender may from time to time
reasonably require.

Section 6.6 Application of Net Proceeds of Insurance. The Net Proceeds of the
insurance carried pursuant to the provisions of Section 6.4 hereof shall be applied as follows:
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(i) the Net Proceeds of the insurance required by Sections 6.4(a) hereof shall be applied as
provided in Section 7.1 hereof and (ii) the Net Proceeds of the insurance required by
Section 6.4(b), (c) and (d) hereof shall be applied toward extinguishment or satisfaction of
the liability with respect to which such insurance proceeds may be paid.

Section 6.7 Right of Lender to Pay Taxes, Insurance Premiums and Other
Charges. If the Company fails (i) to pay any tax, together with any fine, penalty, interest or
cost which may have been added thereto or become due or been imposed by operation of law
for nonpayment thereof, or payments-in-lieu-of-taxes pursuant to the PILOT Agreement,
assessment or other governmental charge required to be paid by Section 6.3 hereof, (i1) to
maintain any insurance required to be maintained by Section 6.4 hereof, (iii) to pay any
amount required to be paid by any law or ordinance relating to the use or occupancy of the
Facility or by any requirement, order or notice of violation thereof issued by any
governmental person, (iv) to pay any mechanic’s Lien which is recorded or filed against the
Facility or any part thereof (unless contested in accordance with the provisions of
Section 8.9(b) hereof), or (v) to pay any other amount or perform any act hereunder required
to be paid or performed by the Company hereunder, the Agency or the Lender may pay or
cause to be paid such tax or payments-in-lieu-of-taxes pursuant to the PILOT Agreement,
assessment or other governmental charge or the premium for such insurance or any such
‘other payment or may perform any such act. No such payment shall be made or act
performed by the Agency or the Lender until at least ten (10) days shall have elapsed since
notice shall have been given by the Lender to the Agency, with a copy of such notice being
given to the Company (or by the Agency to the Company and the Lender), and in the case of
any tax, assessment or governmental charge or the amounts specified in paragraphs (iii) and
(iv) hereof; no such payment shall be made in any event if the Company is contesting the
same in good faith to the extent and as permitted by this Lease Agreement unless an Event of
Default hereunder shall have occurred and be continuing. No such payment by the Agency
or the Lender shall affect or impair any rights of the Agency hereunder or of the Lender
under the Mortgage arising in consequence of such failure by the Company. The Company
shall, on demand, reimburse the Agency or the Lender for any amount so paid or for
expenses or costs incurred in the performance of any such act by the Agency or the Lender
pursuant to this Section (which shall include all reasonable legal fees and disbursements),
together with interest thereon from the date of payment of such amount, expense or cost by
the Agency or the Lender at one percent (1%) in excess of the Prime Rate, and such amount,
together with such interest, shall become additional indebtedness secured by the Mortgage.

(a) Section 6.8. Payments in Lieu of Taxes. It is recognized that under the
provisions of the Act the Agency is required to pay no taxes or assessment (other than special
assessments) upon any of the property acquired by it or under its jurisdiction or control or
-supervision or upon-its activities. The Company therefore agrees to make such payments in
lieu of taxes as are required pursuant to the PILOT Agreement at the times and in the manner
called for therein.

-18 -



R529399.6

ARTICLE VII

DAMAGE, DESTRUCTION AND CONDEMNATION

Section 7.1 Damage or Destruction of the Facility.

(a) If the Facility or any part or component shall be damaged or destroyed (in whole
or in part) at any time during the Lease Term:

@) the Agency shall have no obligation to replace, repair, rebuild, restore
or relocate the Facility; and

(i)  there shall be no abatement or reduction in the amounts payable by the
Company under this Lease Agreement (whether or not the Facility is
replaced, repaired, rebuilt, restored or relocated); and

(i)  the Company shall promptly give written notice thereof to the Agency
and the Lender; and

(iv)  upon the occurrence of such damage or destruction, the Net Proceeds
derived from the insurance shall be paid to the Lender and the.
Company as their interests may appear and except as otherwise
provided in Section 11.1 and subsection (d) hereof, applied by the
Lender pursuant to the terms of the Loan Documents.

(b) Any replacements, repairs, rebuilding, restorations or relocations of the Facility
by the Company after the occurrence of such damage or destruction shall be subject to the
following conditions:

6 the Facility shall continue to constitute a “project” as such term is
defined in the Act; and

(i)  any other conditions the Lender may reasonably impose.

(c) All such repair, replacement, rebuilding, restoration or relocation of the Facility
shall be effected with due diligence in a good and workmanlike manner in compliance with
all applicable legal requirements, shall be promptly and fully paid for by the Company in
accordance with the terms of the applicable contracts, and shall automatically become a part
of the Facility as if the same were specifically provided herein.

- (d) If the Company shall exercise”its option to terminate -this Lease Agreement
pursuant to Section 11.1 hereof such Net Proceeds shall be applied to the payment of the
amounts required to be paid by Section 11.2 hereof. If an Event of Default hereunder shall
have occurred and the Lender shall have exercised its remedies under Section 10.2 hereof
such Net Proceeds shall be applied to the payment of the amounts required to be paid by
Section 10.2 and Section 10.4 hereof.
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(e) If the entire amount of the Loans and interest thereon has been fully paid, all such
remaining Net Proceeds shall be paid to the Company.

Section 7.2 . Condemnation,

(a) If title to or use of the Facility shall be taken by Condemnation (in whole or in
part) at any time during the Lease Term:

(i) the Agency shall have no obligation to replace, repair, rebuild, restore
or relocate the Facility or acquire, by construction or otherwise,
facilities of substantially the same nature as the Facility (“Substitute
Facilities™); and

(i)  there shall be no abatement or reduction in the amounts payable by the
Company under this Lease Agreement (whether or not the Facility is
replaced, repaired, rebuilt, restored or relocated or Substitute Facilities
acquired); and

(iif)  the Company shall promptly give written notice thereof to the Agency
and the Lender; and

(iv)  upon the occurrence of such Condemnation, the Net Proceeds derived
therefrom shall be paid to the Lender and applied by the Lender
pursuant to the terms of the Loan Documents except as otherwise
provided in Section 11.1 and subsection (d) hereof, applied by the
Lender pursuant to the terms of the Loan Documents.

(b) Any replacements, repairs, rebuilding, restorations or relocations of the Facility
by the Company after the occurrence of such Condemnation or acquisitions by the Company
of Substitute Facilities shall be subject to the following conditions:

6)) the Facility or the Substitute Facilities shall continue to constitute a
“project” as such term is defined in the Act; and

(i) the Facility or the Substitute Facilities will be subject to no Liens.

_ (c) All such repair, replacement, rebuilding, restoration or relocation of the Facility -
shall be effected with due diligence in a good and workmanlike manner in compliance with
all applicable legal requirements, shall be promptly and fully paid for by the Company in

_accordance with the terms of the applicable contracts, and shall autornatlcally become a part

of the Facility as if the same were specifically described herein. -

(d) If the Company shall exercise its option to terminate this Lease Agreement
pursuant to Section 11.1 hereof such Net Proceeds shall be applied to the payment of the
amounts required to be paid by Section 11.2 hereof. If any Event of Default hereunder shall
have occurred and the Lender shall have exercised its remedies under Section 10.2 hereof
such Net Proceeds shall be applied to the payment of the amounts required to be paid by
Section 10.2 and Section 10.4 hereof.
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(e) If the entire amount of the Loans and interest thereon has been fully paid, all such
remaining Net Proceeds shall be paid to the Company.

Section 7.3 Condemnation of Company-Owned Property. The Company shall
be entitled to the proceeds of any Condemnation award or portion thereof made for damage
to or taking of any Property which, at the time of such damage or taking, is not part of the
Facility.

Section 7.4 Waiver of Real Property Law Section 227. The Company hereby
waives the provisions of Section 227 of the Real Property Law of the State or any law of like
import now or hereafter in effect.

ARTICLE VIII

SPECIAL COVENANTS

Section 8.1 No Warranty of Condition or Suitability by Agency. THE
AGENCY MAKES NO WARRANTY, EITHER EXPRESS OR IMPLIED, AS TO THE
CONDITION, TITLE, DESIGN, OPERATION, MERCHANTABILITY OR FITNESS OF
THE FACILITY OR THAT IT IS OR WILL BE SUITABLE FOR THE COMPANY’S
PURPOSES OR NEEDS.

Section 8.2 Hold Harmless Provisions.

(a) The Company agrees, subject to Section 8.8 hereof, that the Agency, its directors,
members, officers, agents (except the Company) and employees shall not be liable for and
agrees to defend, indemnify, release and hold the Agency, its directors, members, officers,
agents (except the Company) and employees harmless from and against any and all
(1) liability for loss or damage-to Property or injury to or death of any and all Persons that
may be occasioned by, directly or indirectly, any cause whatsoever pertaining to the Facility
or arising by reason of or in connection with the occupation or the use thereof or the presence
of any Person or Property on, in or about the Facility or the Land or (ii) liability arlsmg from
or expense incurred by the Agency’s financing, acquiring, constructing and equipping,
owning and leasing of the Facility, including without limiting the generality of the foregoing,
all claims arising from the breach by the Company of any of its covenants contained herein,
‘the exercise.by the Company of the authority conferred upon it pursuant to Section 4.1(c) of _
this Lease Agreement and all causes of action and attorneys’ fees (whether by reason of third
party claims or by reason of the enforcement of any provision of this Lease Agreement
(including without limitation this Section)) or any of the other documents delivered on the
Closing Date by the Agency and any other expenses incurred in defending any claims, suits
or actions which may arise as a result of any of the foregoing, provided that any such losses,
damages, liabilities or expenses of the Agency are not incurred or do not result from
intentional or willful wrongdoing of the Agency or any of its directors, members, agents
(except the Company) or employees. The foregoing indemnities shall apply notwithstanding
the fault or negligence in part of the Agency, or any of its members, directors, officers,
agents or employees and irrespective of the breach of a statutory obligation or the application
of any rule of comparative or apportioned liability. The foregoing indemnities are limited"
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only to the extent of any prohibitions imposed by law, and upon the application of any such
prohlbltlon by the final judgment or decision of a competent court of law, the remaining
provisions of these indemnities shall remain in full force and effect.

(b) Notwithstanding any other provisions of this Lease Agreement, the obligations of
the Company pursuant to this Section 8.2 shall remain in full force and effect after the
termination of this Lease Agreement until the expiration of the period stated in the applicable
statute of limitations during which a claim, cause of action or prosecution relating to the
matters herein described may be brought and payment in full or the satisfaction of such
claim, cause of action or prosecution relating to the matters herein described and the payment
of all expenses and charges incurred by the Agency, or its respective members, directors,
officers, agents and employees, relating to the enforcement of the provisions herein specified.

(c) In the event of any claim against the Agency or its respective members, directors,
officers, agents or employees by any employee or contractor of the Company or anyone
directly or indirectly employed by any of them or anyone for whose acts any of them may be
liable, the obligations of the Company hereunder shall not be limited in any way by any
limitation on the amount or type of damages, compensation, disability beneﬁts or other -
employee benefit acts.

Section 8.3 Right to Inspect Facility. The Agency and the Lender and the duly
authorized agents of either of them shall have the right at all reasonable times on reasonable
notice to inspect the Facility.

Section 8.4 Company to Maintain Its Existence: Conditions Under Which
Exceptions Permitted. The Company agrees that during the Lease Term it will maintain its
corporate existence, will not dissolve or otherwise dispose of all of its assets and will not
consolidate with or merge into another corporation or permit one or more corporations to
consolidate with or merge into it; provided, however, that if no Event of Default specified in
Section 10.1 hereof shall have occurred and be continuing, the Company may consolidate
with or merge into another domestic corporation organized and existing under the laws of
one of the states of the United States of America, or permit one or more such domestic
corporations to consolidate with or merge into it, or sell or otherwise transfer to another such
domestic corporation, all or substantially all of its assets as an entirety, provided (i) that the
surviving, resulting, or transferee corporation, as the case may be, is incorporated under the

-laws of the State or qualifies to do business in.the State, and (ii) that the surviving, resulting .

or transferee corporation, as the case may be, assumes in writing all of the obligations of and
restrictions on the Company under this Lease Agreement and any other agreement securing
the Company’s performance of its obligations hereunder. Further, if no Event of Default
specified in Section 10.1 hereof should have occurred and be continuing, the Company may
convert from a corporation to a limited liability company, provided that the resulting limited
liability company meets clauses (i) and (ii) in the previous sentence and immediately after the
conversion has substantially the same net worth as the Company immediately before the
conversion.

Section 8.5 Qualification in State. The Company throughout the Lease Term
shall continue to be duly authorized to do business in the State.
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Section 8.6 Agreement to File Annual Statements and Provide Information. The
Company shall file with the New York State Department of Taxation and Finance an annual
statement of the value of all sales and use tax exemptions claimed in connection with the
Facility in compliance with Sections 874(8) and (9) of the New York State General
Municipal Law. The Company shall submit a copy of such annual statement to the Agency
at the time of filing with the Department of Taxation and Finance. The Company further
agrees whenever requested by the Agency to provide and certify or cause to be provided and
certified such information concerning the Company, its finances, its operations, its
employment and its affairs necessary to enable the Agency to make any report required by
law, governmental regulation or any of the Agency Documents or Company Documents.
Such information shall be provided within thirty (30) days following written request from the
Agency.

Section 8.7 Books of Record and Account; Financial Statements. The Company
at all times agrees to maintain proper accounts, records and books in which full and correct
entries shall be made, in accordance with generally accepted accounting principles, of all
transactions and events relating to the business and affairs of the Company. The Company
shall furnish to the Agency and to the Lender within thirty (30) days of their filing, copies of
all reports, if any, filed with the Securities and Exchange Commission, pursuant to the
Securities Exchange Act of 1934, as amended, relative to the Company.

Section 8.8 Compliance With Orders. Ordinances, Etc.

(a) The Company, throughout the Lease Term, agrees that it will promptly comply,
and cause any sublessee or occupant of the Facility to comply, with all statutes, codes, laws,
acts, ordinances, orders, judgments, decrees, injunctions, rules, regulations, permits, licenses,
authorizations, directions and requirements, ordinary or extraordinary, which now or at any
time hereafter may be applicable to the Facility or any part thereof or to the acquisition,
construction and equipping thereof, or to any use, manner of use or condition of the Facility
or any part thereof, of all federal, state, county, municipal and other governments,
departments, commissions, boards, courts and authorities, having jurisdiction over the
Facility or any part thereof, or to the acquisition, construction and equipping thereof, or to
- any use, manner of use or condition of the Facility or any part thereof.

~_ _(b) Inthe event the Mortgage is foreclosed, or the Company tenders a deed in lieu of
foreclosure, the Company shall deliver the Facility so that the condition of the Facility shall

conform with all applicable federal, state and local laws, ordinances, rules or regulations

affecting the Facility. The provisions of this Section shall be in addition to any and all other
obligations and liabilities the Company may have to the Agency at common law.

(c)  Except in compliance with all Environmental Laws, the Company shall keep,
and shall cause all operators, tenants, subtenants, licensees and occupants of the Facility to
keep, the Facility free of all Hazardous Substances and, shall not cause or permit the Facility
or any part thereof to be used for the storage, treatment, generation, manufacture, refinement,
transportation, processing, handling, production, processing or disposal of any Hazardous
Substances.
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(d) The Company shall comply with, and shall cause all operators, tenants,
subtenants, licensees and occupants of the Facility to comply with, all applicable
Environmental Laws, and all orders, decrees, or directives by federal, state, or local courts or
government agencies relating thereto, and shall obtain and comply with, and shall cause all
operators, tenants, subtenants, licensees and occupants of the Facility to obtain and comply
with all applicable Environmental Permits.

(e) The Company shall not cause or permit any change to be made in the present
or intended use of the Facility which would (i) involve use of the Facility as a landfill, (ii)
violate any applicable Environmental Law, (iii) constitute non-compliance with any
Environmental Permit.

® The Company shall promptly provide the Agency with a copy of any and all
notifications it receives of any violation of any Environmental Law at the Facility and which
it gives or receives with respect to any past or present Release or the threat of a Release on, at
or from the Facility or any property adjacent to or within the immediate vicinity of the
Facility, and, in any event, will immediately notify the Agency of any such Release or threat
of a Release once the Company has knowledge of such Release or threat of a Release.

(2) The Company shall undertake and complete all investigations, studies,
sampling and testing and all removal and other remedial actions necessary to contain, remove
and clean up all Hazardous Substances that the Company Releases at the Facility in
accordance with all applicable Environmental Laws and all Environmental Permits.

(h) The Company shall at all times allow the Agency and its officers, employees,
agents, representatives, contractors and subcontractors reasonable access to the Facility for
inspection of relevant books and records, for any items related to compliance with
Environmental Laws and Environmental Permits, environmental reporting, record keeping,
notices or violations. The Agency may inspect the Facility’s relevant books and records as
required, in the reasonable professional judgment of the Agency’s engineer or legal counsel
following consultation with the Company, in order to determine whether (i) a Release has
occurred or (ii) the Company or any other party in possession of the Facility are in continuing
compliance with all Environmental Laws and Environmental Permits.

- (1) The Company hereby covenants and agrees, at its sole cost and expense, to
indemnify, protect, defend and save harmless each and every Indemnitee from and against
any and all damages, losses, liabilities, obligations, penalties, claims, litigation, demands,
defenses, judgments, suits, actions, proceedings, costs, disbursements and/or expenses

(including, without limitation attorneys', consultants' and experts' fees, expenses and
~ disbursements) of any kind or nature whatsoever by whomever asserted which may at any
time be imposed upon, incurred by or asserted or awarded against any Indemnitee relating to,
resulting from or arising out of the past, present or future (i) use of the Facility by the
Company for the storage, treatment, generation, transportation, processing, handling,
production or disposal of any Hazardous Substance or as a landfill or other waste disposal
site or for military, manufacturing or industrial purposes, (ii) the Release or threat of a
Release of Hazardous Substances at the Facility by the Company, (iii) human exposure to
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any Hazardous Substance or nuisances of whatever kind to the extent the same arises from
the Company’s ownership, use, operation, sale, transfer or conveyance of the Facility, (iv)
the Company’s violation of any applicable Environmental Law, (v) the Company S non-
compllance with any Environmental Permit or (vi) material misrepresentation or inaccuracy
in any representation or warranty or a material breach of or failure to perform any covenant
made by the Company in this Lease Agreement (collectively, the "Indemnified Matters").

() The liability of the Company to each Indemnitee hereunder
shall in no way be limited, abridged, impaired or otherwise affected by (a) any
extensions of time for payment or performance required by the Lease Agreement, (b)
any investigation or inquiry conducted by or on the behalf of the Agency or any other
Indemnitee or any information which the Agency or any other Indemnitee may have
or obtain with respect to the environmental or ecological condition of the Facility (c)

. the release or discharge, in whole or in part, of the Company in any bankruptcy,
insolvency, reorganization, arrangement, readjustment, composition, liquidation or
similar proceeding..

(i1) The indemnification agreement contained herein is wholly
independent of and in addition to any indemnification agreement heretofore given to
the Agency or any other Indemnitee as part of the Lease Agreement.

() Notwithstanding the provisions of this Section 8.8, the Company may in good
faith contest the validity or the applicability of any requirement of the nature referred to in
this Section by appropriate legal proceedings conducted in good faith and with due diligence.
In such event, the Company is not required to comply with the requirement or requirements
so contested during the period of such contest and any appeal therefrom, unless the Agency
shall notify the Company that by failure to comply with such requirement or requirements,
the lien of the Mortgage as to any part of the Facility may be materially endangered or the
Facility or any part thereof may be subject to loss, penalty or forfeiture, in which event the
Company shall promptly take such action with respect thereto or provide such security as
shall be satisfactory to the Agency. If at any time the then existing use or occupancy of the
Facility shall, pursuant to any zoning or other law, ordinance or regulation, be permitted only
so long as such use or occupancy shall continue, the Company shall use its best efforts to not
cause or permit such use or occupancy to be discontinued without the prior written consent of

-the Ageney. - - - - e L

(k) Notwithstanding any provisions of this Section 8.8, the Agency retains the
right to defend itself in any action or actions that are based upon or in any way related to
such Hazardous Substances. In any such defense of themselves, the Agency shall select its
own counsel, and the Company shall pay any and all reasonable costs of such defénse,
including, without limitation, attorney and consultant fees, investigation and laboratory fees,
court costs, and litigation expenses.
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Section 8.9 Liens and Encumbrances. The Company, throughout the Lease
Term, shall be allowed to create or suffer to be permitted or created any Lien upon the
Facility or any part thereof.

Section 8.10 Identification of Equipment. All Equipment which is or may
become the Property of the Agency pursuant to the provisions of this Lease Agreement shall
be properly identified by the Company by such appropriate records, including computerized
records, as may be approved by the Agency and the Lender. All Equipment and other
Property of whatever nature affixed or attached to the Land or used or to be used by the
Company in connection with the Land or the Improvements shall be deemed presumptively
to be owned by the Agency, rather than the Company, unless the same were utilized for
purposes of construction of the Facility or were installed by the Company and title thereto
was retained by the Company as provided in Section 6.2 of this Lease Agreement and such
Equipment and other Property were properly identified by such appropriate records as were
approved by the Agency and the Lender.

Section 8.11 Depreciation Deductions and Investment Tax Credit. The parties
agree that, as between them, the Company shall be treated as the owner of the Facility for
federal income tax and State franchise tax purposes and shall be entitled to all depreciation
deductions with respect to any depreciable property comprising a part of the Facility and to
any investment credit with respect to any part of the Facility.

Section 8.12  Employment Opportunities. Notice of Jobs. @ The Company
acknowledges receipt of notice of Section 858-b of the Act, regarding the listing of jobs and
consideration of certain persons for new employment opportunities. The Company
covenants and agrees that, in consideration of the participation of the Agency in the
transactions contemplated herein, it will, except as .otherwise provided by collective
bargaining contracts or agreements to which it is a party, cause any new employment
opportunities created in connection with the Facility to be listed with the New York State
Department of Labor, Community Services Division (the “Referral Agency”). The Company
also agrees, where practicable, that it will, except as otherwise provided by collective
bargaining contracts or agreements to which it is a party, first consider for such new
employment opportunities persons eligible to participate in federal job training partnership
(PL 97-300) programs who shall be referred by the Referral Agency.

- Section-8.13 - Rights to..Products. and . Services. .The parties also _agree that. the
Company retains all rights to any and all products and services from the Facility.

ARTICLE IX

RELEASE OF CERTAIN LAND; ASSIGNMENTS AND SUBLEASING:;
MORTGAGE AND PLEDGE OF INTERESTS

Section 9.1 Restriction on Sale of Facility; Release of Certain Land or Other
Portion of Facility.
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(a) Except as otherwise specifically provided in this Article IX and in Article X
hereof, the Agency shall not sell, convey, transfer, mortgage or otherwise dispose of the
Facility or any part thereof or any of its rights under this Lease Agreement, without the prior
written consent of the Company and the Lender.

(b) With the prior written consent of the Lender (which consent may not be
unreasonably withheld but may be subject to such reasonable conditions as the Lender may
deem appropriate), the Agency and the Company from time to time may release from the
provisions of this Lease Agreement and the leasehold estate created hereby any part of, or
interest in, the Land or any other portion of the Facility which is not necessary, desirable or
useful for the Facility in the Company’s sole judgment. In such event, the- Agency, at the
Company’s sole cost and expense, shall execute and deliver, and request the Lender to
execute and deliver, any and all instruments necessary or appropriate to so release such part
of, or interest in, the Land or any other portion of the Facility and convey such title thereto or
interest therein, free from the lien of the Mortgage, to the Company or such other Person as
the Company may designate. As a condition to such conveyance, the Lender shall be
provided with a copy of the instrument transferring such title or interest in such Land or any
other portion of the Facility, an instrument survey (if the Lender or Agency so requests) of
the Land or any other portion of the Facility to be conveyed, together with a certificate of an
Authorized Officer of the Company stating that there is then no Event of Default under this
Lease Agreement and such part of, or interest in the Land or such other portion of the Facility
is not necessary, desirable or useful for the Facility.

(c) No conveyance of any part of, or interest in the Land or such other portion of the
Facility effected under the provisions of this Section 9.1 shall entitle the Company to any
abatement or diminution of the rents payable by it under this Lease Agreement. No sale or
other disposition of the Facility or any portion thereof shall relieve the Company from
primary liability for any of its obligations hereunder other than as set forth in Section 9.3
hereof.

Section 9.2 Removal of Equipment.

(a) The Agency shall not be under any obligation to remove, repair or replace any
inadequate, obsolete, worn out, unsuitable, undesirable or unnecessary item of Equipment.
In any instance where the Company determines that any item of Equipment has become

inadequate, obsolete,” worn out, unsuifable, undesirable or unnecessary, the Company, - -

without the consent of the Agency, but with the prior written consent of the Lender (which

consent may not be unreasonably withheld but may be subject to such reasonable conditions

as the Lender may deem appropriate), may remove such items from the Facility and may sell,

trade-in, exchange or otherwise dispose of the same, as a whole or in part, free from the lien .
of the Mortgage or any other Lien created by the Loan Documents, provided that such

removal will not change the nature of the Facility so that it does not constitute a “project”

under the Act.

(b) The Agency shall execute and deliver to the Company all instruments necessary
or appropriate to enable the Company to sell or otherwise dispose of any such item of
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Equipment. The Company shall pay any costs (including counsel fees) incurred in
transferring title to any item of Equipment removed pursuant to this Section 9.2.

(c) The removal of any item of Equipment pursuant to this Section shall not entitle
the Company to any abatement or diminution of the rents payable by it under this Lease
Agreement.

Section 9.3 v Assignment and Subleasing.

(a) This Lease Agreement may be assigned by the Company, in whole or in part, and
~ the Facility may be subleased, or the Company’s rights in the Facility may be assigned, in
whole or in part without the consent of the Agency. The Company shall provide written
notice of any assignment or sublease to the Agency prior to the effective date of such
assignment or sublease. Any assignment or sublease shall be on the following conditions, as
of the time of such assignment or sublease:

(i) No sublease shall relieve the Company from primary liability for any of
its obligations hereunder;

(i) No assignment shall relieve the Company from secondary liability for

any of its obligations hereunder in the event that the assignee shall default in its -

- obligations-hereunder or under-the PILOT Agreement following a material breach

which remains uncured for the requisite period and following the exercise by the
Agency of its remedies hereunder and pursuant to the PILOT Agreement;

(i) Any assignee shall assume the obligations of the Company under the
Agency Documents to the extent of the Company’s interest thereon;

(iv) The Company shall, within ten (10) Business Days after the delivery
thereof, furnish or cause to be furnished to the Agency a true and complete copy of
each such assignment or sublease, as the case may be, and, with respect to an
assignment, the instrument of assumption;

(v) The proposed assignee’s or subtenant s use of the Facility shall constltute
a “project” under the Act and

(vi) No Event of Default that remains uncured exists under this Lease
Agreement or any of the Company Documents.

~ (b) In addition, the Agency acknowledges that the Company may assign or sublease
its interest in the Facility to the Owner. In the case of a sublease, the Owner and the
Company would then enter into the Sublease Agreement. The Agency hereby agrees to such
assignment or sublease and covenants to execute such agreements, certificates and other
documents in order to effectuate such assignment or sublease, the Sublease Agreement and
the financing of the Facility.
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Section 9.4 Mortgage and Pledge of Agency’s Interests to_Lender. It is
anticipated that the Agency shall (i) mortgage its interest in the Facility, and (ii) pledge and
assign its rights to and interest in this Lease Agreement and in all amounts payable by the
Company (or Owner) pursuant to Section 5.3 hereof and all other provisions of this Lease
Agreement (other than Unassigned Rights), to the Lender (and, if applicable, the Owner) as
security for the payment of the principal of and interest on the Loans and the other amounts
payable to the Lender and the Owner. The Company hereby acknowledges and consents to
such mortgage, pledge and assignment by the Agency. Notwithstanding the foregoing, all
indemnities herein contained shall be subsequent to such mortgage, pledge and assignment
continue to run to the Agency for its benefit as well as for the benefit of the Lender and, if
applicable, the Owner.

Section 9.5 Pledge of Company’s Interest to Lender. It is anticipated that the
Company (or Owner) shall mortgage, pledge and assign its rights to and interest in this Lease
Agreement to the Lender as security for the payment of the principal of and interest on the
Loans and other amounts due to the Lender and the Owner. The Agency hereby
acknowledges and consents to such mortgage, pledge and assignment by the Company (or
Owner). ‘

Section 9.6 Merger of Agency.

(a) Nothing contained in this Lease Agreement shall prevent the consolidation of the
Agency with, or merger of the Agency into, or transfer of title to the entire Facility to any
other public benefit corporation or political subdivision which has the legal authority to own
and lease the Facility, provided that upon any such consolidation, merger or transfer, the due
and punctual performance and observance of all the agreements and conditions of this Lease
Agreement to be kept and performed by the Agency shall be expressly assumed in writing by
the public benefit corporation or political subdivision resulting from such consolidation or
surviving such merger or to which the Facility shall be transferred.

(b) Within thirty (30) days after the consummation of any such consolidation, merger
or transfer of title, the Agency shall give notice thereof in reasonable detail to the Company
and the Lender and shall furnish to the Company and the Lender, at the sole cost and expense
of the Company, a favorable opinion of Independent Counsel as to compliance with the
provisions of Section 9.6(a) hereof. The Agency promptly shall furnish such additional
~information with respect to ‘any such-transaction as the -Company or the Lender may -
reasonably request.

ARTICLE X
EVENTS OF DEFAULT AND REMEDIES

Section 10.1 Events of Default Defined.

(a) The following shall be “Events of Default” under this Lease Agreement:

) the failure by the Company to pay or cause to be paid on the date due,
the amount specified to be paid pursuant to Section 5.3(a) and (b)
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(i)

(iii)
@v)

™)

(vi)

hereof and continuance of said failure for a period of thirty (30) days
after written notice to the Company stating that such payment is due
and payable. Any such notice shall identify, with reasonable detail,
the amount of the payment which is due, the payee, the due date, and
the basis or requirement for such payment.

the failure by the Company to observe and perform any covenant,
condition or agreement hereunder on its part to be observed or
performed and continuance of such failure for a period of thirty (30)
days after written notice to the Company requesting that it be
remedied; provided that if such default cannot reasonably be cured
within such thirty (30) day period and if the Company shall have
commenced action to cure the default within said thirty (30) day
period and thereafter diligently and expeditiously proceeds to cure the
same, such thirty (30) day period shall be extended for so long as the
Company shall require in the exercise of due diligence to cure such
default. Any such notice shall describe, in reasonable detail, the nature
of the default and the basis or requirement for action or performance
by the Company for which the Agency has determined the Company
to be in default. '

the failure by the Company to pay or cause to be paid on the dates due,
the amounts specified to be paid pursuant to the PILOT Agreement
such as to constitute a default thereunder.

the invalidity, illegality or unenforceability of the PILOT Agreement;
or the failure by the Company to observe and perform any material
covenant contained in the PILOT Agreement such as to constitute a
default thereunder.

any representation or warranty of the Company herein or in any of the
Company Documents shall prove to have been false or misleading in
any material respect.

the dissolution or liquidation of the Company; or the failure by the

"~ Company to release, stay, discharge; lift or bond within thirty (30)

days any execution, garnishment, judgment or attachment of such
consequence as may impair its ability to carry on its operations; or the
failure by the Company generally to pay its debts as they become due;
or an assignment by the Company for.the benefit of creditors; the
commencement by the Company (as the debtor) of a case in
Bankruptcy or any proceeding under any other insolvency law; or the
commencement of a case in Bankruptcy or any proceeding under any
other insolvency law against the Company (as the debtor) and a court
having jurisdiction in the premises enters a decree or order for relief
against the Company as the debtor in such case or proceeding, or such
case or proceeding is consented to by the Company or remains
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undismissed for forty (40) days, or the Company consents to or admits
the material allegations against it in any such case or proceeding; or a
trustee, receiver or agent (however named) is appointed or authorized
to take charge of substantially all of the property of the Company for
the purpose of enforcing a lien against such Property or for the purpose
of general administration of such Property for the benefit of creditors.

(b) Notwithstanding the provisions of Section 10.1(a), if by reason of force majeure
any party hereto shall be unable in whole or in part to carry out its obligations under
Sections 4.1 and 6.1 of this Lease Agreement and if such party shall give notice and full
particulars of such force majeure in writing to the other party and to the Lender, within a
reasonable time after the occurrence of the event or cause relied upon, such obligations under
this Lease Agreement of the party giving such notice (and only such obligations), so far as
they are affected by such force majeure, shall be suspended during continuance of the
inability, which shall include a reasonable time for the removal of the effect thereof. The
term “force majeure” as used herein shall include, without limitation, acts of God, strikes,
lockouts or other industrial disturbances, acts of public enemies, acts, priorities or orders of
any kind of the government of the United States of America or of the State or any of their
departments, agencies, governmental subdivisions, or officials, any civil or military
authority, insurrections, riots, epidemics, landslides, lightning, earthquakes, fire, hurricanes,
storms, floods, washouts, droughts, arrests, restraint of government and people, civil
disturbances, explosions, breakage or accident to machinery, transmission pipes or canals,
shortages of labor or materials or delays of carriers, partial or entire failure of utilities,
shortage of energy or any other cause or event not reasonably within the control of the party
claiming such inability and not due to its fault. The party claiming such inability shall
remove the cause for the same with all reasonable promptness. It is agreed that the
settlement of strikes, lockouts and other industrial disturbances shall be entirely within the
discretion of the party having difficulty, and the party having difficulty shall not be required
to settle any strike, lockout and other industrial disturbances by acceding to the demands of
the opposing party or parties.

Section 10.2 Remedies on Default.

(a) Whenever any Event of Default shall have occurred, the Agency or the Lender
- may -take,- to .the extent permitted by law (and, in the case of the Lender the Loan
Documents), any one or more of the following remedial steps:

(1) declare, by written notice to the Company, to be immediately due and
payable, whereupon the same shall become immediately due and
payable:  (A)all unpaid installments of rent payable pursuant to
Section 5.3(a) and (b) hereof, (B) all unpaid and past due payments in
lieu of taxes pursuant to the PILOT Agreement and (C)all other
payments due under this Lease Agreement; provided, however, that if
an Event of Default specified in Section 10.1(a)(vi) hereof shall have
occurred, such installments of rent and other payments due under this
Lease Agreement and other Agency Documents shall become
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immediately due and payable without notice to the Company or the
taking of any other action by the Agency or the Lender;

(i)  terminate this Lease Agreement and reconvey the Facility to the
Company. The Agency shall have the right to execute an appropriate
deed with respect to the Facility and to place the same on record in the
Albany County Clerk’s Office, at the expense of the Company and in
such event the Company waives delivery and acceptance of such deed
and the Company hereby appoints the Agency its true and lawful agent
and attorney-in-fact (which appointment shall be deemed to be an
agency coupled with an interest), with full power of substitution to file
on its behalf all affidavits, questionnaires and other documentatxon
necessary to accomplish the recording of such deed;

(iii)  take any other action at law or in equity which may appear necessary
or desirable to collect the payments then due or thereafter to become
due hereunder and under the PILOT Agreement and to enforce the
obligations, agreements or covenants of the Company under this Lease
Agreement and under the PILOT Agreement; provided, however, that
the Agency shall not be entitled to sell the Facility.

Section 10.3 Remedies Cumulative. No remedy herein conferred upon or
reserved to the Agency or the Lender (subject to Section 12.11 hereof) is intended to be
exclusive of any other available remedy, but each and every such remedy shall be cumulative
and in addition to every other remedy given under this Lease Agreement or now or hereafter
existing at law or in equity; provided, however, that the Company (or its designee) may
effectuate an early termination pursuant to Article XI of this Agreement in response to the
occurrence of an Event of Default and remedy election by the Agency as long as the
~ Company complies with all the conditions to early termination set forth in Article XI hereof.
No delay or omission to exercise any right or power accruing upon any default shall impair
any such right or power or shall be construed to be a waiver thereof, but any such right and
power may be exercised from time to time and as often as may be deemed expedient. In
order to entitle the Agency or the Lender, as appropriate, to exercise any remedy reserved to
it in this Article X, it shall not be necessary to give any notice, other than such notice as may
‘be herein expressly required in this Lease Agreement (or i in the PILOT Agreement, as may be
apphcable) '

Section 10.4 Agreement to Pay Attorneys’ Fees and Expenses.

(a) In the event the:Company should default under any of the-provisions of this Lease
Agreement and the Agency should employ attorneys or incur other expenses for the
collection of amounts payable hereunder or the enforcement of performance or observance of
any obligations or agreements on the part of the Company herein contained, the Company
shall, on demand therefor, pay to the Agency the reasonable fees of such attorneys and such
other expenses so incurred.
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(b) In the event the Company should default under any of the provisions of this Lease
Agreement and the Lender should employ attorneys or incur other expenses for the collection
of amounts payable hereunder or the enforcement of performance or observance of any
obligations or agreements on the part of the Company herein contained, the Company shall,
on demand therefor, pay to the Lender the reasonable fees of such attorneys and such other
expenses so incurred.

Section 10.5  No Additional Waiver Implied by One Waiver. In the event any
agreement contained herein should be breached by any party and thereafter waived by any
other party, such waiver shall be limited to the particular breach so waived and shall not be
deemed to waive any other breach hereunder.
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ARTICLE XI

EARLY TERMINATION OF LEASE AGREEMENT;
OPTION IN FAVOR OF COMPANY

Section 11.1 Early Termination of Lease Agreement. Upon sixty days prior
notice to the Agency, the Company shall have the option to terminate this Lease Agreement
at any time upon filing with the Agency and the Lender a certificate signed by an Authorized
Representative of the Company stating the Company’s intention to do so pursuant to this
Section and the date upon which such payments required by Section 11.2 hereof shall be
made (which date shall not be less than 45 nor more than 90 days from the date such
certificate is filed) and upon compliance with the requirements set forth in Section 11.2
hereof.

Section 11.2 Conditions to Early Termination of Lease Agreement. In the event
the Company exercises its option to terminate this Lease Agreement in accordance with the
provisions of Section 11.1 hereof, the Company shall make the following payments:

(a) To the Agency or the Taxing Entities (as such term is defined in the PILOT
Agreement), as appropriate pursuant to the PILOT Agreement: all amounts due and payable
under the PILOT Agreement as of the date of the conveyance described in Section 11.3
hereof.

(b) To the Agency: an amount certified by the Agency sufficient to pay all unpaid
fees and expenses of the Agency incurred under the Agency Documents.

Section 11.3  Obligation to Purchase Facility. Upon termination or expiration of
the Lease Term, in accordance with Sections 5.2 or 11.1 hereof, the Company shall purchase
the Facility from the Agency for the purchase price of One Dollar ($1.00) plus all unpaid
payments in lieu of taxes pursuant to the PILOT Agreement through the date upon which this
Lease Agreement terminates or expires. The Company shall purchase the Facility by giving
written notice to the Agency and to the Lender (which may be contained in the certificate
referred to in Section 11.1 hereof) (i) declaring the Company’s election to purchase and

"(ii) fixing the date of closing such purchase, which shall -be the -date on which-this-Lease .
Agreement is to be terminated.

Section 11.4  Conveyance on Purchase. At the closing of any purchase of the
Facility pursuant to Section 11.3 hereof, the Agency shall, upon receipt of the purchase price,
deliver and request the Lender to deliver to the Company all necessary documents (i) to
convey to the Company title to the Property being purchased, as such Property exists, subject
only to the following: (A)any Liens to which title to such Property was subject when
conveyed to the Agency, (B) any Liens created at the request of the Company, to the creation
of which the Company consented or in the creation of which the Company acquiesced, and
(C) any Liens resulting from the failure of the Company to perform or observe any of the
agreements on its part contained in this Lease Agreement or arising out of an Event of

-34 -
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Default hereunder, and (ii) to release and convey to the Company all of the Agency’s rights
and interest in and to any rights of action or any Net Proceeds of insurance or Condemnation
awards with respect to the Facility (but not including any Unassigned Rights).

ARTICLE XII

MISCELLANEOUS

Section 12.1 Notices.  All notices, certificates and other communications
hereunder shall be in writing and shall be either delivered personally or sent by certified mail,
postage prepaid, return receipt requested, addressed as follows or to such other address as
any party may specify in writing to the other:

To the Agency:

Town of Bethlehem Industrial Development Agency
© 445 Delaware Avenue

Delmar, New York 12054

Attention: Chairman

With a copy to:

McNamee, Lochner, Titus & Williams, P.C.
75 State Street

P.O. Box 459

Albany, New York 12201-0459

Attention: Thomas P. Connolly, Esq.

To the Company:

PSEG Power New York Inc.

80 Park Plaza '
Newark, New Jersey 07102
Attention: Legal Department

‘and

PSEG Power New York Inc.
80 Park Plaza, Mail Code T6B
- Newark, New Jersey 07102
Attention: Manager — Corporate Properties

and

PSEG Power New York Inc.
c/o Albany Steam Station
Rt. 144

Glenmont, New York 12077

-35.-
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Attention: Plant Manager
With a copy to:

Nixon Peabody LLP-
Clinton Square

P.O. Box 31051

Rochester, New York 14603
Attention: John B. Hood

Section 12.2 Binding Effect. This Lease Agreement shall inure to the benefit of
and shall be binding upon the parties and their respective successors and assigns.

Section 12.3  Severability. In the event any provision of this Lease Agreement
shall be held invalid or unenforceable by any court of competent jurisdiction, such holding
shall not invalidate or render unenforceable any other provision hereof.

Section 124~ Amendments, Changes and Modifications. This Lease Agreement
may not be amended, changed, modified, altered or terminated except in a writing executed
by the parties hereto and without the concurring written consent of the Lender.

Section 12.5  Execution of Counterparts. This Lease Agreement may be executed
in several counterparts, each of which shall be an original and all of which shall constitute
but one and the same instrument.

Section 12.6  Applicable Law. This Lease Agreement shall be governed
exclusively by the applicable laws of the State without regard or reference to its conflict of
laws principles.

Section 12.7  Further Assurances. The Agency and the Company shall execute
and deliver all instruments and shall furnish all information necessary or appropriate to
perfect or protect any security interest created or contemplated by this Lease Agreement and
the Mortgage and the subordination contemplated by Section 3.3 hereof. The Agency agrees
- to amend any of the Agency Documents as the Owner or Lender may reasonably request.

- Section 12.8 Survival of Obligations. This Lease Agreement shall survive the
making of the Loans and the performance of the obligations of the Company to make
payments required by Section 5.3 and all indemnities shall survive the foregoing and any
termination or expiration of this Lease Agreement and the payment of the Loans.

Section 12.9  Table of Contents and Section Headings Not Controlling. The Table
of Contents and the headings of the several Sections in this Lease Agreement have been
prepared for convenience of reference only and shall not control or affect the meaning of or
be taken as an interpretation of any provision of this Lease Agreement.

Section 12.10 No Recourse: Special Oblication.

- 36 -
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(a) All covenants, stipulations, promises, agreements and obligations (collectively,
the "Obligations") of the Agency contained in this Lease Agreement and in the other Agency
Documents shall be deemed to be the Obligations of the Agency and not of any member,
officer, servant or employee of the Agency (collectively, the "Employee of the Agency") in
this individual capacity, and no recourse under or upon any Obligation in the Agency
Documents contained or otherwise based upon or in respect of this Lease Agreement or the
other Agency Documents, or for any claim based thereon or otherwise in respect hereof or
thereof, shall be had against any past, present or future Employee of the Agency, as such, or
of any successor public benefit corporation or political subdivision or any person so
executing any of the Agency Documents on behalf of the Agency, either directly or through
the Agency or any successor public benefit corporation or political subdivision or any person
executing any of the Agency Documents, it being expressly understood that Agency
Documents issued thereunder are solely corporate obligations, and that no such personal
liability whatever shall attach to, or is or shall be incurred by any such Employee of the
Agency or of any successor public benefit corporation or political subdivision or any person
so executing the Agency Documents or under or by reason of the Obligations, contained in
the Agency Documents or implied therefrom; and that any and all such personal liability of,
and any and all such rights and claims against, every Employee of the Agency because of the
creation of the indebtedness thereby authorized by the Agency Documents, or under or by
reason of the Obligations contained in any of the Agency Documents or implied therefrom,
are, to the extent permitted by law, expressly waived and released as a condition of, and as a
consideration for, the execution of the Agency Documents.

() The Obligations and agreements of the Agency contained herein shall not
constitute or give rise to an obligation of the State of New York, or the Town of Bethlehem,
New York and neither the State of New York nor the Town of Bethlehem, New York shall be
liable thereon, and further such Obligations shall not constitute or give rise to a general
obligation of the Agency, but rather shall constitute limited obligations of the Agency
payable solely from the revenues of the Agency derived and to be derived from the lease or
other disposition of the Facility.

(©) Notwithstanding any provision of this Lease Agreement to the contrary, the
Agency shall not be obligated to take any action pursuant to any provisions hereof unless, (i)
the Agency shall have been requested to do so in writing by the Company, and (ii) if
compliance with™ such request is reasonably expected to result in the incurrence by the-
Agency (or any member, officer, agent, servant or employee of the Agency) of any liability,
reasonable fees, expenses or other costs, the Agency shall have received from the party
making such request security or indemnity satisfactory to the Agency for protection against
all such liability and for-the reimbursement of all such reasonable fees, expenses and other
costs. ’

Section 12.11  References to Lender: Loan Documents Control. Because it is
anticipated that the Company or the Owner, as the case may be, will finance the cost of the
Facility after the Closing Date, there are references to the term “Lender” throughout this
Agreement. This Agreement is not intended to create any rights or obligations on the part of
the Lender that are also not provided or imposed under the Loan Documents and to the extent

-37-
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there are inconsistencies between this Agreement and the Loan Documents regarding such
rights and obligations, such provisions in this Agreement shall be interpreted in accordance
with the Loan Documents and the Loan Documents will control.

-38-
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IN WITNESS WHEREOF, the Agency and the Company have caused this Lease
Agreement to be executed in their respective names by their duly authorized officers, all as of
the day and year first above written.

TOWN OF BETHLEHEM INDUSTRIAL

DEVELOPMENT AGENCY

By; W—
Name: F. Michael Tucker

Title: Chairman

PSEG POWER NEW YORK INC.

Name: Jeffrey W. Moore

Title: / ice President
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STATE OF NEW YORK )
: SS.:
COUNTY OF ALBANY )

On the 5th day of February in the year 2002, before me, the undersigned, a Notary
Public in and for said State, personally appeared F. Michael Tucker, personally known to me
or proved to me on the basis of satisfactory evidence to be the individual whose name is
subscribed to the within Lease Agreement, and acknowledged to me that he executed the
same in his capacity, and that by his signature on the Lease Agreement, the individual, or the
person or entity on behalf of which the individual acted, executed the instrument.

4/4@@%

Notary Public

MAUREEN A. KUCHARSKI
Notary Public, State of New York
No. 01KU4855324
Qualified in Rensselaer County
Commission Expires June 23, 20_0"7\

-40 -
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STATE OF NEW JERSEY )
: SS.:
COUNTY OF ESSEX )

On the & day of Zz #ucae..  in the year 2002, before me, the undersigned, a
Notary Public in and for said State, pe'r/sonally appeared Jeffrey W. Moore, personally known
to me or proved to me on the basis of satisfactory evidence to be the individual whose name
is subscribed to the within Lease Agreement, and acknowledged to me that he executed the
same in his capacity, and that by his signature on the Lease Agreement, the individual, or the
person or entity on behalf of which the individual acted, executed the instrument.

7////{/ f;f/'wﬂ/ 47/( Lo~

;/ / Notary Public

i
W

MARY PATRICIA CORCORAN
NOTARY PUBLIC OF NEW JERSEY
Commission Explres 6/6/2006

-41 -
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EXHIBIT A

Legal Description of Real Property

ALL THAT TRACT OR PARCEL OF LAND, situate in the Town of Bethlehem,
County of Albany and State of New York, being further described as follows:

Beginning at a point at a found concrete monument having a NYSPCS (NAD-83)
coordinate value of N 1370205.25, E 689408.03 at the southwest corner of lands conveyed to
Niagara Mohawk Power Corporation (“Niagara”) by deed recorded in the Albany County
Clerk’s Office in Book 1228 of Deeds, Page 195, said point also being the east line of
Route #144 (River Road), New York State Highway #193; thence the following seven (7)
courses along said east line of Route #144 (River Road), New York State Highway #193: *(1)
N 08°37°25” W a distance of 212.38 feet to a point; (2) N 02°34°59” W a distance of 292.44
feet to a point; (3) N 03°04°27” E a distance of 800.80 feet to a point; (4) N 07°22°16” E a
distance of 831.38 feet to a point; (5) N 13°31°57” W a distance of 30.80 feet to a found
concrete monument; (6) N 11°17°47” W a distance of 229.80 feet to a found concrete
monument; (7) N 28°40°11” W a distance of 8.60 feet to a point therein where the same is
intersected by the dividing line between the lands herein described and other lands now or
formerly owned by Niagara; thence the following four (4) courses along said dividing line;
(1) N 66°48°12” E through a metal rod and cap set at a distance of 2.45 feet from the east line
of New York State Highway #193, Route #144 (River Road) a total distance of 213.71 feet to
arod and cap set; (2) S 77°11°59” E a distance of 89.66 feet to a metal rod and cap set; (3) N
67°55’30” E a distance of 646.83 feet to a metal rod and cap set; (4) N 63°05°59” E passing
through a metal rod and cap set at 217.64 feet a total distance of 264.94 feet to a point on the
westerly line of the “BEACON ISLAND DIKE” as shown on a plan entitled “Albany Steam
Station Lands Under Water at Island Creek” prepared by Niagara and having a drawing
number of G-3539-E; thence S 08°57°11” E along said westerly line a distance of 86.36 feet
to a point; thence N 78°22°58” E a distance of 122.49 feet to a point on the U.S. Pier Head
line as established by the U.S. Army Corps of Engineers May 10, 1934 and being further
described as being point number 218A as shown on the said plan entitled “Albany Steam
Station Lands Under Water at Island Creek”; thence S 11°37°12” E along said Pier Head line
- adistance of 2085.82 feet to a.point in the southeasterly corner of lands conveyed to Niagara
as described in Book 1228 of Deeds, Page 195 being a comer in the dividing line between the
lands herein described and other lands now or formerly owned by Niagara; thence the
following five (5) courses along said dividing line: (1) S 67°30°33” W a distance of 130.00
feet to a metal rod and cap set; (2) S 07°29°12” E a distance of 279.62 feet to a point;
(3) S 75°58°09” W a distance of 827.00 feet to a metal rod and cap set; (4) N 26°11°21” W a
distance of 148.73 feet to a found concrete monument; (5) S 67°30°33” W a distance of
833.05 feet to the point of beginning (the “Premises™), comprising of an area of 83.50 acres
as shown on a Survey of James M. Zuccolotto, N.Y.S.P.L.S., dated November 16, 1999, last
revised March 13, 2000, consisting of four (4) sheets, and filed in the Albany County Clerk’s
Office in Map Drawer 172 as Map No. 10859 on March 20, 2000 (the “Survey™).
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Bearings and coordinates refer to the N.Y. State Plane Coordinate System (Eastern
Zone - NAD ‘83) based on control established by G.P.S. and adjusted to the published
coordinates for N.G.S. horizontal control stations “Rensport”, “Schodack” and “New Scot”.
Distances are grid distances.

BEING the same premises or a portion thereof described in the following
instruments: deed from New York State Realty Terminal Company to Niagara recorded in
the Albany County Clerk’s Office in Book 1265 of Deeds at page 75; deed from Hudson
River Estates, Inc. and the Delaware and Hudson Railroad Corporation to Niagara recorded
in the Albany County Clerk’s Office in Book 1307 of Deeds at page 479; Letters Patent
issued June 10, 1953 to Niagara recorded in the Albany County Clerk’s Office in Book 1376
of Deeds at page 75; deed from The Texas Company to Niagara recorded in the Albany
County Clerk’s Office in Book 1420 of Deeds at page 367; deed from The Texas Company
to Niagara recorded in the Albany County Clerk’s Office in Book 1491 of Deeds at page 139;
and deed from Sun Oil Company to Niagara recorded in the Albany County Clerk’s Office in
Book 1228 of Deeds at page 195.

TOGETHER WITH an easement to build, maintain, repair, modify, enlarge, inspect,
remove, patrol, rebuild and replace a water main and related equipment over lands now or
formerly owned by Niagara, 15 feet in width lying 7.5 feet on each side of the following
described centerline:

ALL THAT TRACT OR PARCEL OF LAND situate in the Town of Bethlehem,
County of Albany and State of New York beginning at a point, said point being the
intersection of the northerly line of the Premises with the center line of an existing eight inch
water main, said point being further described as being 13.5 feet+ easterly and 110 feet +
southerly of center line station 71+43.58 of the former Delaware and Hudson Railroad
Susquehanna Division spur to Cabbage Island, Railroad Valuation map V4-142-B; thence -
northerly parallel to and 10 feet distant easterly of the center line alignment of the said
Delaware and Hudson Railroad line a distance of 2700 feet + to a point; thence westerly
crossing said center line a distance of 27 feet + to a point; thence northerly parallel to and
approximately 13.5 feet westerly of the center line of the former Delaware and Hudson
Railroad line a distance of 2-15+ feet to a point; thence northeasterly, northerly and
northwesterly crossing the Island Creek Diversion Channel (Normans Kill) on the west side

of a railroad bridge a distance of 355 feet + to a point; thence northwesterly-a distance of-300- -

feet = to a point on the northerly line of lands now or formerly owned by Niagara, as shown
on Sheet 4 of the Survey and together with the right of ingress and egress to and over the
easement premises and the surrounding land now or formerly owned by Niagara, insofar as

necessary to- exercise the foregoing easement rights in a manner which will not materially .

interfere with the use of the surrounding land of and by Niagara, its successors and assigns.

TOGETHER WITH all right, title and interest of Grantor under a grant made by
Hudson River Estates, Inc. to Niagara dated October 21, 1963 recorded in the Albany County
Clerk’s Office on January 17, 1964 in Book 1782 of Deeds at Page 245, a grant made by
Albany Port District Commission to Niagara dated June 30, 1952 recorded in the Albany
County Clerk’s Office on July 10, 1952 in Book 1318 of Deeds at Page 385, as amended by
an Amendment to 1952 Indenture of the Albany Port District Commission, dated May 11,
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2000, recorded in the Albany County Clerk’s Office on May 12, 2000 in Book 2655 of Deeds
at page 945 and under a letter agreement, dated June 12, 1952 between The Delaware and
Hudson Railroad Corporation and Niagara, subject to any burdens set forth in the above-
referenced grants or the above-referenced letter agreement.

TOGETHER WITH an easement to maintain, repair, modify, enlarge, inspect,
remove, patrol, rebuild and replace a forced main sanitary sewer line over lands now or
formerly owned by Niagara and Consolidated Rail Corporation, 15 feet in width lying 7.5
feet on each side of the following described centerline:

ALL THAT TRACT OR PARCEL OF LAND situate in the Town of Bethlehem,
County of Albany and State of New York beginning at a point at the intersection of the
westerly line of New York State Highway #193, Route #144 (River Road) with the centerline
of the existing 4” force main sanitary sewer, said point being approximately 175 feet south of
New York State Survey Station 272+50, said survey station shown on drawings by the New
York State Department of Transportation No. RC 45-28 River Road S.H. #193; thence
northwesterly a distance of 424 feet+ to a point; thence continuing northwesterly on a line
deflecting to the right at an angle of 25° 42’ a distance of 700 feet+ to a point; thence
continuing northwesterly on a line deflecting to the left at an angle of 42° 15° a distance of
508 feet: to a point; thence westerly on a line deflecting to the left at an angle of 45° a
distance of 323 feet+ to a point; thence northwesterly on a line deflecting to the right at an
angle of 45° a distance of 67 feet + to a point on the southerly line of the Feura-Bush-
Glenmont Road, as shown on Sheet 4 of the Survey and together with the right of ingress and
egress to and over the easement premises and the surrounding land now or formerly owned
by Niagara, insofar as necessary to exercise the foregoing easement rights in a manner which
will not materially interfere with the use of the surrounding land of and by Niagara, its
successors and assigns.

TOGETHER WITH AND SUBIJECT to the terms of a Grant of Easement for a sewer
main between Consolidated Rail Corporation and Niagara dated December 17, 1992 and:
recorded in the Albany County Clerk’s Office on December 30, 1993 in Book 2500 of Deeds
at Page 391, as shown on a map annexed to the foregoing Grant of Easement identified as
“Map NMP - 137 Albany Steam Station Detail of 4” Force Main Sanitary Sewer Crossing at
Penn Central Rallroad” at Book 2500 of Deeds at Page 630 and as’ shown on Sheet 4 of the
Survey. . S

TOGETHER WITH an easement to install, maintain, repair, modify, enlarge, inspect,
remove, patrol and replace a water service line to tap into the sixteen (16) inch water main
-described in an Indenture, made the 29th day of January, 1979 by and between Niagara and.
the Town of Bethlehem and recorded in the Albany County Clerk’s Office on February 14,
2000 in Book 2650 of Deeds at page 108 over lands now or formerly owned by Niagara, 15
feet in width 7.5 feet on each side of the following described centerline:

Commencing at a found concrete monument having a NYSPCS (NAD-83) coordinate
value of N 1370205.25, E 689408.03 at the southwest corner of lands conveyed to Niagara
by deed recorded in the Albany County Clerk’s Office in Book 1228 of Deeds, page 195,
said point also being the east line of Route #144 (River Road), New York State Highway



R529399.6

#193; thence the following three (3) courses along said east line of Route #144 (River Road),
New York State Highway #193: (1) N 08° 37° 25” W a distance of 212.38 feet to a point;
(2) N 2° 34> 59” W a distance of 292.44 feet to a point; (3) N 03° 04’ 27” E a distance of
603.93 feet to a point; thence S 87° 31” E, crossing Route #144 (River Road) New York State
Highway #193, a distance of approximately 67.5 feet to a point on the west line of said
highway to the point and place of beginning of said centerline; thence S 87° 31° E through
the lands now or formerly owned by Niagara approximately 20 feet to the existing Town of
Bethlehem waterline and together with the right of ingress and egress to and over the
easement premises and the surrounding land now or formerly owned by Niagara, insofar as
necessary to exercise the foregoing easement rights in a manner which will not materially
interfere with the use of the surrounding land by Niagara, its successors and assigns.

TOGETHER WITH AND SUBIJECT TO the terms of an easement granted to Niagara '
dated June 15, 1953 and recorded in the Albany County Clerk’s Office on July 13, 1953 in
- Book 1365 of Deeds at Page 225, as shown on Sheets 2 and 3 of the Survey.

TOGETHER WITH the appurtenances, including riparian rights, if any, and all the
estate and rights of Grantor in and to the Premises and together with all right, title and
‘interest of Grantor, if any, in and to the highways and all gores and strips of land, easements,
rights and rights of way appurtenant to or used in connection with the Premises.

SUBJECT TO all other easements, covenants, restrictions and other encumbrances of
record.

SUBJECT TO terms, covenants, conditions and provisions of the Letters Patent
granted by the People of the State of New York recorded in the Albany County Clerk’s
Office in Liber 837 of Deeds at page 226, Liber 850 of Deeds at page 432 and Liber 1376 of
Deeds at Page 75 to the extent they affect the Premises.

SUBJECT TO any and all right, title and interest the public may have in and to the
public highways running through or adjacent to the Premises.

Being and intending to describe the same premises described in a deed from Niagara
to Grantor dated May 11, 2000 recorded in the Albany County Clerk’s Office on May 12,
..2000 in Book 2655 of Deeds at page 935. ’

TOGETHER WITH THE BENEFITS of a Sound Easement Agreement between
Niagara and Grantor dated as of May 11, 2000 and recorded in the Albany County Clerk’s
Office on May 12, 2000 in Book 2655 of Deeds at page 889.

TOGETHER WITH AND SUBJECT TO the terms of an Easement Agreement
“between Grantor and Niagara dated May 11, 2000 recorded in the Albany County Clerk’s
Office in Book 2655 of Deeds Page 897.

TOGETHER WITH AND SUBJECT TO the terms of a Site Agreement between
Grantor and Niagara dated as of February 1, 2000.
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EXHIBIT B

Equipment

All equipment, fixtures, machinery, building materials and items of personal property
acquired, constructed and installed and/or to be acquired, constructed and installed in
connection with the completion of the PSEG Power New York Inc. Facility located in the
Town of Bethlehem, Albany County, New York.
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EXHIBIT C

Form of Sales Tax Exemption Letter

February 5, 2002

Re:  New York State Sales and Use Tax Exemption
Town of Bethlehem Industrial Development Agency

To Whom It May Concern:

Pursuant to TSB-M-87(7)S issued by the New York State Department of Taxation
and Finance, you have requested a letter from the Town of Bethlehem Industrial
Development Agency (the “Agency”) containing the information required by said policy
statement regarding the sales tax exemption with respect to supplies, materials, services,
fixtures and equipment to be used in connection with the acquisition, construction and
installation of the following described project: (A) (1) the acquisition by the Agency of an
interest in the existing Albany Steam Station, including a portion of the switchyard, located
on property roughly 84 acres in size along Route 144 in the Glenmont section in the Town of
Bethlehem (collectively the “Land™); (2) the construction on the Land of an electric
generating plant, consisting of an approximately 82,000 square-foot turbine building and an
approximately 17,500 square-foot plant services building, which would serve a nominal 750
megawatt, 763 megawatt maximum summer rating, 800 megawatt winter rating, natural gas-
fired combined cycle turbine facility, utilizing three frame 7FA GE gas combustion turbines,
the primary fuel for which would be natural gas with limited use of low sulfur distillate oil
(0.04% sulfur) as a secondary fuel (collectively referred to as the “Improvements™); and (3)
the acquisition by the Agency and the installation at and on the Land and Improvements of a
variety of equipment, machinery, and other personal property (the “Equipment”) (the Land,
the Improvements and the Equipment are hereinafter collectively referred to as the
“Facility”); and (B).to lease (with or without an option to purchase) or sell the Facility to
PSEG New York Inc. (the “Company™).

This appointment includes authority to purchase on behalf of the Agency all materials
to be incorporated into and made an integral part of the Facility, and the following activities
as they relate to the construction and equipping of any portion of the Facility, whether or fot ~
any materials, equipment or supplies described below are incorporated into or become an
integral part of the Facility: (i) all purchases, leases, rentals and other uses of tools,
machinery and equipment in connection with construction and equipping; (ii) all purchases,
rentals, uses of consumption of supplies, materials and services of every kind and description
used in connection with construction and equipping; and (iii) all purchases, leases, rentals
and uses of equipment, machinery, and other tangible personal property (including
installation costs), installed or placed in, upon or under the Facility prior to the Completion
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Date. No operating expenses of the Facility, and no other purchases or property shall be
subject to an exemption of New York State sales or use tax.

This agency appointment includes the power to delegate such agency appointment, in
whole or in part, to agents, subagents, contractors, subcontractors, materialmen, suppliers and
vendors of the Company that are directly involved with the acquisition, construction and
installation of the Facility, and to such other parties as the Company may choose, provided
that they are directly engaged in the activities that directly relate to the Facility.

In exercising this agency appointment, the Company, its agents, subagents,
contractors and subcontractors, should give the supplier or vendor a copy of this letter to
show that the Company, its agents, subagents, contractors and subcontractors are each acting
as agent for the Agency. The supplier or vendor should identify the Project on each bill or
invoice and indicate thereon that the Company, its agents, subagents, contractors and
subcontractors acted as agents for the Town of Bethlehem Industrial Development Agency in
making the purchase.

THIS LETTER SHALL BE IN EFFECT FROM THE DATE HEREOF UNTIL THE
COMPLETION DATE FOR THE FACILITY (AS DEFINED IN THE LEASE
AGREEMENT).

In the event you have any questions with respect to the above, please do not hesitate
to call me.

TOWN OF BETHLEHEM
INDUSTRIAL DEVELOPMENT
AGENCY

By:

F. Michael Tucker, Chairman
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EXHIBIT D

Thirty-Day Sales Tax Report



New York State Department of Taxation and Finance

IDA Appointment of Project Operator or Agent

ST-60

For Sales Tax Purposes (10/99)
The IDA must submit this form within 30 days of the appointment of a project operator or agent, whether appointed directly by
the IDA or indirectly by the operator or another agent. For IDA use only
Name of IDA IDA project number (use OSC numbering system for projects after 1998)
Street address Telephone number
City State ZIP code
Name of IDA project operator or agent Check box if directly Employer identification or social security number

appointed by the IDA: D
Street Address Telephone number Primary opesator or agent?
( ) D Yes D No

City State ZIP code
Name of project Purpose of project (see instructions)
Street address of project site
City State 2IP code
Description of goods and services intended to be exempted from sales and use taxes
Date project operator mm ad Y Date project operator or mm ad oy

or agent appointed

agent status ends

Estimated value of goods and services to be exempted from sales and use taxes as a result of the project's designation as an IDA project:

Print name of officer or employee signing on behalt of the IDA

Print title

Signature Date

Tetephone number

( )

Instructions

Filing Requirements

An industrial development agency or authority (IDA) must file this form
within 30 days of the date the IDA designates a project operator or
appoints a-person-as agent. of the IDA, for-purposes of extending.a sales
and compensating use tax exemption.

The IDA must file a separate form for each project operator or agent
appointed, whether directly or indirectly, and regardless of whether it is the
primary operator or agent. If the IDA authorizes an operator or agent to
appoint other agents, the operator or agent making such an appointment
must advise the IDA that it has done so, so that the IDA can file a form
within 30 days of the new agent's appointment. The IDA need not file this
form for people hired to work on an IDA project who are not appointed as
agents of the IDA. The IDA need not file this form if there are no sales or
use tax exemption benefits authorized for a project as a result of the
project’'s designation as an IDA project.

Purpose of project
For Purpose of project, enter one of the following:

- Services - Construction

- Agriculture, forestry, fishing - Wholesale trade
- Finance, insurance, real estate - Retail trade

- Transportation, communication, - Manufacturing

electric, gas, sanitary services - Other (specify)
Mailing instructions

Mail completed form to: NYS TAX DEPARTMENT, IDA UNIT, BUILDING 8
ROOM 658, W A HARRIMAN CAMPUS, ALBANY NY 12227

Privacy notification

The right of the Commissioner of Taxation and Finance and the of Taxation and Finance to
collect and maintain personal information, including mandatory disdlosure of social security numbers in the
manner required by tax reguiations, instructions, and forms, is found in Articles 8, 28, and 28-Aof the Tax
Law: and 42 USC 405(c)(2)(C)(i)-

The Tax | Depanment uses this information pnmanly to determine and administer sales and use taxes or
liabilities under the Tax Law, and for any other purpose authorized by law.

;athaetoprowde the required information may subject you to civil or eriminal penalties, or both, under the
ax Law.

This information is maintained by the Director of the Registration and Data Services Bureau, NYS Tax
Department, Building 8 Room 924, W A Hamriman Campus, Albany NY 12227; telephone 1 800 225-5829.
From areas outside the U.S. and outside Canada, call (518) 485-6800.

E Need help? - - - - : - -

Telephone assistance is available from 8:30 a.m. to 4:25 p.m. (eastern
time), Monday through Friday.

Tax information: 1 800 972-1233

Forms and publications: 1 800 462-8100

From outside the U.S. and outside Canada: (518) 485-6800

Fax-on-demand forms: 1 800 748-3676

Internet access: http://www.tax.state.ny.us

Hearing and speech impaired (telecommunications device for the deaf
(TDE))) callers only): 1 800 634-2110 (8:30 a.m. to 4:25 p.m., eastern
time

6 Persons with disabilities: In compliance with the Americans with
Disabilities Act, we will ensure that our lobbies, offices, meeting rooms,
and other facilities are accessible to persons with disabilities. If you have
questions about special accommodations for persons with disabilities,
please call 1 800 225-5829.

If you need to write, address your letter to: NYS Tax Department,
Taxpayer Assistance Bureau Taxpayer Correspondence, W A Harriman
Campus, Albany NY 12227.
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SCHEDULE A

SCHEDULE OF DEFINITIONS

“Act” means, collectively, Title 1 of Article 18-A of the General Municipal Law of
the State, enacted into law as Chapter 1030 of the Laws of 1969 of the State, as amended,
together with Chapter 582 of the Laws of 1973 of the State, as amended.

“Agency” means (i) the Town of Bethlehem Industrial Development Agency, its
successors and assigns, and (ii) any local governmental body resulting from or surviving any
consolidation or merger to which the Agency or its successors may be a party.

“Agency Counsel” means the law firm of McNamee, Lochner, Titus & Williams,

P.C.

“Agency Documents” means the Lease Agreement, the PILOT Agreement, the
Mortgage and the Pledge and Assignment.

“Approving Resolution” means the resolution adopted by the Agency on the 31st day
of October, 2001 authorizing the execution and delivery of the Agency Documents, as such
resolution may be amended and supplemented from time to time.

“Article X Application” means the application by the Company, as assignee of
NMPC, to the New York State Board on Electric Generating Siting and the Environment for
a Certificate to Construct the Facility pursuant to Article X of the Public Service Law.

“Authorized Representative” means, in the case of the Agency, the Chairman, the
Vice Chair, the Secretary or the Assistant Secretary of the Agency; in the case of the
Company, its President, the Treasurer and any Vice President, and, in the case of both, such
additional persons as, at the time, are designated to act on behalf of the Agency or the
Company, as the case may be, by written certificate furnished to the Lender and to the
Agency or Company, as the case may be, containing the specimen signature of each such
person and signed on behalf of (i) the Agency by the Chairman, the Vice Chair, the Secretary
or the Assistant Secretary of the Agency, or (ii) the Company by the President, the Treasurer
or any Vice President of the Company. '

“Bill of Sale” means the Bill of Sale, dated the Closing Date, given by the Company
to the Agency with respect to the Equipment, as the same may be amended from time to
time.

“Business Day” means any day other than a Saturday, a Sunday, a legal holiday or a
day on which banking institutions in New York, New York or any city in which the principal
office of the Lender is located are authorized by law or executive order to remain closed.

“Closing Date” means the date of delivery of the Deed.
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“Company” means PSEG Power New York Inc., a corporation duly organized and
validly existing under the laws of the State of Delaware and authorized to do business in New
York State, and its successors and assigns.

“Company Documents” means the Bill of Sale, the Deed, the Lease Agreement, the
PILOT Agreement, and the Loan Documents, if any. -

[13

Completion Date” means the date of completion of the Facility as certlﬁed pursuant
to Section 4.3 of the Lease Agreement.

“Condemnation” means the taking of title to, or the use of, Property under the
exercise of the power of eminent domain by any governmental entity or other Person acting
under governmental authority.

“Construction Period” means the period (a) beginning on the earlier of (i) the date of
commencement of acquisition, construction and equipping of the Facility, which date shall
not be prior to April 26, 2001, or (ii) the Closing Date, and (b) ending on the Completion
Date.

“Deed” means the Bargain and Sale Deed, dated the Closing Date, given by the
Company to the Agency with respect to the Land and the existing improvements thereon.

"Environment" means any natural water body, any land including land surface or
subsurface, air, fish, wildlife, biota and all other natural resources.

"Envitonmental Laws" mean all federal, state and local environmental, land use,
zoning, health, chemical use, safety and sanitation laws, statutes, ordinances and codes, and
the common law, relating to pollution and/or the protection of the Environment and/or the
health and safety of any persons and/or governing the use, storage, treatment, generation,
transportation, processing, handling, production or disposal of Hazardous Substances and the .
rules, regulations, orders and directives of federal, state and local governmental agencies and
authorities with respect thereto.

"Environmental Permits" mean all permits, licenses, approvals, authorizations,
consents or registrations required by an applicable Environmental Law in connection with the
ownership, use and/or operation of the Facility, or for the storage, treatment, generation,
transportation, processing, handling, production or disposal of Hazardous Substances at the
Facility, or the sale, transfer or conveyance of the Facility.

" “Equipment” means all machinery, equipmernt and other personal property used and -
to be used, both existing and to be acquired, in connection with the Facility, as described in
Exhibit B to the Lease Agreement. '

“Event of Default” (a) when used with respect to the Lease Agreement, means any of
the events defined as Events of Default by Section 10.1 of the Lease Agreement, and
(b) when used with respect to the Mortgage, means any of the events defined as Events of
Default in the Mortgage.
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“Facility” means the Land, the Improvements and the Equipment leased to the
Company under the Lease Agreement.

“Facility Services” means all services necessary for the acquisition, construction and
equipping of the Facility.

“Hazardous Substance” means, without limitation, any flammables, explosives,
radioactive materials, asbestos, urea formaldehyde foam insulation, polychlorinated
biphenyls, petroleum and petroleum products or by-products, methane, hazardous materials,
hazardous wastes, hazardous or toxic substances or related materials as defined in the
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as
amended (42 U.S.C. Sections 9601, et seq.), the Hazardous Materials Transportation Act, as
amended (49 U.S.C. Sections 1801, et seq.), the Toxic Substances Control Act, as amended
(15 U.S.C. Sections 2601, et seq.), Articles 17 and 27 of the New York State Environmental
Conservation Law and in the regulations promulgated thereunder. The term “Hazardous
Substance” does not include products which are packaged for, stored, and used with
reasonable care in accordance with labeling and instructions and for their intended use.

“Improvements” means all those buildings, improvements, structures and other
related facilities (i) affixed or attached to the Land and (ii) not part of the Equipment, all as
they may exist from time to time.

"Indemnitee” means the Agency, its officers, directors, employees, agents,
representatives, contractors and subcontractors, and the successors and assigns of all the
foregoing.

“Independent Counsel” means an attorney or attorneys or firm or firms of attorneys
duly admitted to practice law before the highest court of any state of the United States of
America or in the District of Columbia and not a full time employee of the Agency, the
Company or the Lender.

“Land” means the real property leased by the Agency to the Company pursuant to the
Lease Agreement and more particularly described in Exhibit A attached thereto, including
the Albany Steam Station.

- “Lease Agreement” means the Lea.sre‘Aigreerrien-tv dated Fﬂebru-ary; 5, ZObi between
the Agency, as lessor, and the Company, as lessee, with respect to the Facility, as the same
may be amended from time to time.

“Lease Term” means the duration of the leasehold estite created by ‘the Lease
Agreement as specified in Section 5.2 of the Lease Agreement.

“Lender” shall mean the third party lenders, if any, which make the Loans to finance
or refinance the construction or other improvements of the Facility or to finance or refinance
the acquisition of the Facility by the Owner.

“Lien” means any interest in Property securing an obligation owed to a Person,

whether such interest is based on the common law, statute or contract, and including but not

-3-
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limited to the security interest arising from a mortgage, encumbrance, pledge, conditional
sale or trust receipt or a lease, consignment or bailment for security purposes. The term
“Lien” includes reservations, exceptions, encroachments, easements, rights-of-way,
covenants, conditions, restrictions, leases and other similar title exceptions and
encumbrances, including but not limited to mechanics’, materialmen’s, warehousemen’s,
carriers’ and other similar encumbrances, affecting real property. For the purposes of this
definition, a Person shall be deemed to be the owner of any Property which it has acquired or
holds subject to a conditional sale agreement or other arrangement pursuant to which title to
the Property has been retained by or vested in some other Person for security purposes.

“Loans” means collectively the loans, if any, anticipated to be given by the Lender to
the Owner or the Company, as the case may be, pursuant to the terms of the Loan
Documents. '

“Loan Agreements” means the Loan Agreements, if any, between the Owner or the
Company, as the case may be, and the Lender.

“Loan Documents”, if any, means, collectively, the Mortgage, the Loan Agreements,
the Pledge and Assignment, the Notes and any other documents executed and delivered to the
Lender in connection with the Loans.

“Mortgage” means the Mortgage and Security Agreement, if any, covering, among
other things, the Facility and anticipated to be given by the Agency, the Company and, if
applicable, the Owner to the security agent or trustee for the benefit of the Lender and/or the
Owner as security for amounts owing to such parties, as the same may be modified,
amended, renewed or extended from time to time.

“Net Proceeds” means so much of the gross proceeds with respect to which that term
is used as remain after payment of all expenses, costs and taxes (including attorneys’ fees)
incurred in obtaining such gross proceeds.

“NMPC” means Niagara Mohawk Power Corporation, a corporation duly organized
and validly existing under the laws of the State of New York, and authorized to do business
in New York State, and its successors and assigns.

“-Notes’; means the Prémfséory »Notes, if a_r-ly,' anticipéted-to be given by the Owner or
the Company, as the case may be, to the Lender evidencing the Loans for the Facility.

“Owner” means the assignee, if any, of the Company to which the Company may
assign or sublease its interest in the Facility at such time as the financing of the Facility takes
place. :

“Parties” means the Agency and the Company.
“Person” or “Persons” means an individual, partnership, corporation, trust or

unincorporated organization, and a government or agency or political subdivision or branch
thereof.
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“PILOT Agreement” means the Payment-in-Lieu-of-Tax Agreement, dated
February 5, 2002, between the Company and the Agency, as amended from time to time.

“Plans and Specifications™ means the plans and specifications for the Improvements
as set forth in the Article X Application, and as may be revised in accordance with the Lease
Agreement but subject to any required approval by the New York State Board on Electric
Siting and the Environment in conjunction with its issuance of the certificate of approval.

“Pledge and Assignment” means the Pledge and Assignment, if any, from the Owner
or the Company, as the case may be, and the Agency to the security agent or trustee for the
benefit of the Lender and/or the Owner as security for amounts owing to such parties.

“Prime Rate” means the rate stated in the Wall Street Journal from time to time as the
“prime rate.”

“Property” means any interest in any kind of property or asset, whether real, personal
or mixed, or tangible or intangible. '

“Public Purposes™ shall mean the State’s objective to create industrial development
agencies for the benefit of the several counties, cities, villages and towns in the State and to
empower such agencies, among other things, to acquire, construct, reconstruct, lease,
improve, maintain, equip and sell land and any building or other improvement, and all real
and personal properties, including, but not limited to, machinery and equipment deemed
necessary in connection therewith, whether or not now in existence or under construction,
which shall be suitable for manufacturing, warehousing, research, commercial, recreation or
industrial facilities, including industrial pollution control facilities, in order to advance job
opportunities, health, general prosperity and the economic welfare of the people of the State
and to improve their standard of living.

"Release” means any spilling, leaking, pumping, pouring, emitting, emptying,
discharging, injecting, escaping, leaching, dumping, or disposing of Hazardous Substances
into the Environment.

“Schedule of Definitions” means the words and terms set forth in this Schedule of
Definitions. attached to the. Lease Agreement, as_the same may be amended from time to
time.

“SEQR Act” means the State Environmental Quality Review Act and the regulations
thereunder.

“State” means the State of New York.

“Sublease Agreement” means the sublease agreement, if any, anticipated to be
entered into between the Owner and the Company with respect to the Facility.

“Substitute Facilities” means facilities of substantially the same nature as the
proposed Facility.
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“Transaction Counsel” means the law firm of McNamee, Lochner, Titus & Williams,

P.C.

“Transaction Documents” means the Agency Documents, the Company Documents,
and the Loan Documents, if any.

“Unassigned Rights” means the rights of the Agency and moneys payable pursuant to
and under Sections 5.3(b), 6.4(b) and (c), 6.7, 8.1, 8.2, 8.8, 8.9, 8.12, 10.2(a)(i)(B) and
10.2(a)(iii) (in each case with respect to Section 10.2 upon a continuing default in payment
by the Company under the PILOT Agreement), 10.4, 11.2(b) and 12.8 of the Lease
Agreement.














































































































































































































































































































































































THE
HARTFORD

Policy Quote

Prepared for:
Bethlehem Industrial Development Agency

445 DELAWARE AVE
DELMAR, NY 12054-3041

Your Primary Location:
445 DELAWARE AVE.
DELMAR,NY 12054-3041

Class & Class Code:
Consultant - Business and Management; 65881

Policy Term:
October 06, 2023 — October 06, 2024

Quote Good Through*:
January 02, 2024

Proposal Creation Date:
October 5, 2023, 11:13 AM

Insurance underwritten by: Hartford Underwriters
Insurance Company.

Your Business Owner's

What To Do Next:

Thank you for your interest in The
Hartford. For questions or to purchase
coverage, contact Greg Turner at

(518) 439-9958

Your Reference Number:
01 SBA BAGTYL-002

Audit Period: Non-Auditable

Agency Information:

BURT ANTHONY ASSOCIATES
750 Delaware Avenue
Delmar, NY 12054

*Premium is based on information provided during the application process and is subject to change should any change be made to the
policy. Examples of possible changes include, but are not limited to, changes to coverage, Named Insured(s), location(s), and effective
date.

PREMIUM SUMMARY

COVERAGE PRICE
Business Owner's Policy $665.00
Fees and Surcharges $4.65
YOUR ESTIMATED ANNUAL PREMIUM: $669.65**
Proposal summary Page 2 Recommended coverages Page 10
Coverage details Page 4 Payment options Page 11

**Your Estimated Premium may change based on coverage changes made through endorsement or if your policy is subject to Premium Audit.

Acknowledged and Accepted by

(Signature of insured) (Date)

1 The Hartford’s Customer Claims Ratings as of February 2019. Customer claims reviews were collected and tabulated by The Hartford
and reviews are not representative of all customers.

This document is only a proposal. It can’t be used as proof of coverage, unless bound by an authorized agent.

The Hartford® is The Hartford Financial Services Group, Inc. and its subsidiaries, including Hartford Fire Insurance Company. Its
headquarters is in Hartford, CT. © February 2019 The Hartford



Quote Summary:
Coverage for Your Small Business

This quote overview was created to show you how we propose to cover your business and to help you feel
confident in the coverages that have been selected. Each section below breaks out some of the important
features of your proposed policy.

We’'re ready to welcome you as a customer of The Hartford! All that's left is for you to let us/your agent
know when you'd like to start your coverage.

LOC 1; BLDG 1 445 DELAWARE AVE Joisted Masonry, Business Personal Property: Replacement
65881 DELMAR,NY 12054-3041 | 500 sq ft Cost

POLICY SUMMARY

Your PROPERTY COVERAGE protects property that you own, lease or rent. This can include buildings,
equipment, inventory and even cash, securities or valuable records. The below overview shows some of
your Property limits.

DEDUCTIBLE: $1,000 LOC 1; BLDG 1
WINDSTORM OR HAIL PERCENTAGE DEDUCTIBLE NA
BUILDING LIMIT

We’'ll pay up to the limit to repair or replace your buildings and $0

structures at the covered location. This includes additions,
fixtures and equipment you've installed.
BUSINESS PERSONAL PROPERTY LIMIT

We'll pay up to the limit to repair or replace your furniture, $5,000
supplies, inventory and other things your business uses.

STRETCH® COVERAGE

®
Where Property coverage was elected for you, you'll benefit from added coverages, ST&%T&I; .
increased limits and an added blanket limit. We use an  on the Property Coverage BI ar’mk ot
Detail page to indicate coverages that have been added or enhanced by your
STRETCH®.

This is not a guarantee of coverage. Actual premium amounts vary and will depend on an applicant’s individual
account characteristics and coverages and limits purchased.

This document contains only a general description of coverages that may be provided and do not include all of
the terms, conditions, or exclusions that may apply. Please refer to the actual coverage forms for complete THE
details of terms, conditions, and exclusions. In the event of any conflict, the terms of an issued policy prevail. HARTFORD



Quote Summary:
Coverage for Your Small Business

CONTINUED

Your BUSINESS LIABILITY COVERAGE helps protect and defend your business from covered claims
alleging that you damaged someone’s property, injured them or defamed them. The below overview
shows some of your Business Liability limits.

EACH OCCURRENCE LIMIT

We’'ll pay up to this amount for all claims related to a single incident. This total applies no $1,000,000
matter how many people make claims.

GENERAL AGGREGATE LIMIT

We'll pay up to this total amount for all losses that occur during your policy term, except $2.000,000
for those losses that are included in the Products/Completed Operations Aggregate, U
which are paid under a separate aggregate limit as described below.

PRODUCTS/COMPLETED OPERATIONS AGGREGATE

We’'ll pay up to this total amount for all losses that occur during your policy term as a $2.000,000
result of work you completed or for a product you distributed or sold. It does not cover you B
for things that happen while you are doing work.

CUSTOMIZED COVERAGES FOR YOUR BUSINESS

These added coverages make your policy more unique. They protect against specific risks your business
could face.

COVERAGE LIMIT PREMIUM
Blanket Additional Insured by Contract Included! $52
Hired Auto and Non-Owned Auto Included! $144

Included in Business Liability Limit(s)

This is not a guarantee of coverage. Actual premium amounts vary and will depend on an applicant’s individual
account characteristics and coverages and limits purchased.

This document contains only a general description of coverages that may be provided and do not include all of
the terms, conditions, or exclusions that may apply. Please refer to the actual coverage forms for complete THE
details of terms, conditions, and exclusions. In the event of any conflict, the terms of an issued policy prevail. HARTFORD



Property Coverages Detall

Below you’ll find a breakdown of the specific property coverages your policy includes. These coverages only
apply to the location(s) where Property coverage was elected.

You'll also see a specific limit, which is either the maximum dollar amount or the length of time that your
coverage pays.

INDICATES COVERAGES THAT HAVE BEEN ADDED OR ENHANCED BY THE

ADDITION OF YOUR STRETCH®.
STRETCH® BLANKET LIMIT: $50,000

. PROPERTY COVERAGES TOTAL LIMIT OF INSURANCE

Accounts Receivable Included in STRETCH® Blanket Limit
Arson and Theft Reward $10,000

Back-up of Sewers and Drains Coverage Included?

Brands and Labels Included?

Building Property of Others $10,000

Business Income and Extra Expense

Extended Business Income 60 days

Limit Type Actual Loss Sustained

Period of Restoration 12 months

Waiting Period None
Business Income for Off-Premises Utility Services

Limit $25,000

Waiting Period 12 hours
Business Income from Civil Authority Actions

Duration of Coverage 30 days

Waiting Period None

Business Income from Dependent Properties

This is not a guarantee of coverage. Actual premium amounts vary and will depend on an applicant’s individual
account characteristics and coverages and limits purchased.

This document contains only a general description of coverages that may be provided and do not include all of
the terms, conditions, or exclusions that may apply. Please refer to the actual coverage forms for complete THE
details of terms, conditions, and exclusions. In the event of any conflict, the terms of an issued policy prevail. HARTFORD




Property Coverages Detall

CONTINUED
PROPERTY COVERAGES TOTAL LIMIT OF INSURANCE
Limit $25,000
Period of Restoration 12 months
Waiting Period None

Business Income from Off-Premises Operations

Extended Business Income 60 days
Limit $25,000
Waiting Period None

Business Income from Websites

Limit $10,000
Max Period of Restoration 7 days
Waiting Period 12 hours
Claim Expense $10,000
Collapse Included?
Computers Worldwide Included in STRETCH® Blanket Limit
Contract Penalties $1,000
Debris Removal Included in STRETCH® Blanket Limit
Limit 25% of amount paid for covered loss

Electronic Data
Policy Year Limit $50,000

Employee Dishonesty Coverage - Excludes ERISA Compliance

Include Property Managers No
Limit $10,000
Equipment Breakdown Included?

This is not a guarantee of coverage. Actual premium amounts vary and will depend on an applicant’s individual
account characteristics and coverages and limits purchased.

This document contains only a general description of coverages that may be provided and do not include all of
the terms, conditions, or exclusions that may apply. Please refer to the actual coverage forms for complete THE
details of terms, conditions, and exclusions. In the event of any conflict, the terms of an issued policy prevail. HARTFORD




Property Coverages Detall

CONTINUED
Deductible Property Deductible
Defense Included
Expediting Expenses $50,000
Hazardous Substances $50,000
Supplementary Payments Included
Expediting Expenses $10,000
Fine Arts Coverage $10,000
Fire Department Service Charge Included in STRETCH® Blanket Limit
Fire Extinguisher Recharge Included?
Forgery Coverage (Including Credit Cards, Currency and Money $25.000
Orders) ’
Fraudulent Transfer Coverage $10,000
Garages, Storage Buildings, and Other Appurtenant Structures $50,000
Glass Expense Included?
Identity Recovery Coverage for Businessowners and Employees
Deductible $250
Limit $15,000
Lost Wages and Child and Elder Care Expense $250 per day, $5,000 per policy year
Mental Health Sublimit $1,500
Interruption of Computer Operations
Period of Restoration 12 months
Policy Year Limit $25,000
Waiting Period 12 hours
Lease Assessment $2,500

This is not a guarantee of coverage. Actual premium amounts vary and will depend on an applicant’s individual
account characteristics and coverages and limits purchased.

This document contains only a general description of coverages that may be provided and do not include all of
the terms, conditions, or exclusions that may apply. Please refer to the actual coverage forms for complete THE
details of terms, conditions, and exclusions. In the event of any conflict, the terms of an issued policy prevail. HARTFORD




Property Coverages Detall

CONTINUED
PROPERTY COVERAGES TOTAL LIMIT OF INSURANCE
Leasehold Improvements $25,000
Lock and Key Replacement $1,000
Lost Keys $1,000

Money and Securities Coverage
Inside the Premises Limit $10,000
Outside the Premises Limit $5,000

Newly Acquired or Constructed Property

Newly Acquired or Constructed BI/EE Limit $250,000

Newly Acquired or Constructed BPP Limit $500,000
Non-Owned Detached Trailers Included in STRETCH® Blanket Limit
Off-Premises Utility Services - Direct Damage $10,000

Ordinance or Law Coverage

Increased Cost of Construction & Demolition Costs Limit $25,000

Undamaged Part Limit $25,000
Outdoor Property $25,000
Outdoor Signs on Premises $10,000
Pairs or Sets Included?
Paved Surfaces $15,000
Personal Effects Included in STRETCH® Blanket Limit
Pollutants and Contaminants Clean up and Removal $15,000
Preservation of Property 45 days
Property Off-Premises $25,000
Salespersons Samples $1,000

This is not a guarantee of coverage. Actual premium amounts vary and will depend on an applicant’s individual
account characteristics and coverages and limits purchased.

This document contains only a general description of coverages that may be provided and do not include all of
the terms, conditions, or exclusions that may apply. Please refer to the actual coverage forms for complete THE
details of terms, conditions, and exclusions. In the event of any conflict, the terms of an issued policy prevail. HARTFORD




Property Coverages Detall

CONTINUED
Spoilage Included in STRETCH® Blanket Limit
Business Income Limit $10,000
Waiting Period 12 hours
Sump Overflow or Sump Pump Failure $15,000
Theft Damage to Building Included?

Transit Business Income

Limit $10,000

Period of Restoration 12 months

Waiting Period None
Transit Coverage $10,000
Unauthorized Business Card Use $2,500
Valuable Papers and Records Included in STRETCH® Blanket Limit
Valuation Changes: Commodity, Finished and Mercantile Stock Inellebeil vt Giotaizel I;r;g;erty Lt (2l eling) @i
Water Damage, Other Liquid, Powder or Molten Material Damage Included?

2|ncluded within Covered Property Limit(s) (Building and/or Business Personal Property)

This is not a guarantee of coverage. Actual premium amounts vary and will depend on an applicant’s individual
account characteristics and coverages and limits purchased.

This document contains only a general description of coverages that may be provided and do not include all of
the terms, conditions, or exclusions that may apply. Please refer to the actual coverage forms for complete THE
details of terms, conditions, and exclusions. In the event of any conflict, the terms of an issued policy prevail. HARTFORD




Business Liability Coverages
Detalil

Businesses can face many different kinds of business liability risks. And a policy can respond to them in
different ways. Below you'll find a breakdown of the specific business liability coverages your policy includes.
You'll also see a specific limit, which is either the maximum dollar amount or the length of time that your
coverage pays.

BUSINESS LIABILITY COVERAGE TOTAL LIMIT OF INSURANCE

Business Liability
Liability and Medical Expenses Limit $1,000,000
Medical Expenses Limit $10,000
Damage To Premises Rented To You Limit $1,000,000
General Aggregate Limit $2,000,000
Products-Completed Operations Aggregate Limit $2,000,000
Personal and Advertising Injury Limit $1,000,000
Property Damage Liability Deductible No Deductible

Waiver of Subrogation - Blanket Included

This is not a guarantee of coverage. Actual premium amounts vary and will depend on an applicant’s individual
account characteristics and coverages and limits purchased.

This document contains only a general description of coverages that may be provided and do not include all of
the terms, conditions, or exclusions that may apply. Please refer to the actual coverage forms for complete THE
details of terms, conditions, and exclusions. In the event of any conflict, the terms of an issued policy prevail. HARTFORD



Recommended Coverages

Some excellent choices have already been made to cover your business. We know there may be
other protections you'd like to know about. So take a look at these coverages you may also be
interested in.

Please note that the estimated premium amounts indicated below are based on information provided
during the quote process and certain assumptions including coverage limits.

WHAT IT’S CALLED WHAT IT COSTS

$336

per year

Umbrella

$479

per year

Professional
Liability

Electronic Media
Liability

$3

per year

$320

per year

Data Breach

WHATIT IS

This adds a valuable layer of coverage
over and above your primary policies.
And in some cases, it also provides
additional protections for losses that are
not covered or excluded from your
underlying coverage.

This pays to protect and defend you in
the event that a customer alleges your
professional negligence cost them
money

Electronic Media Liability has a package
of coverages which expands the
personal and  advertising  injury
coverages to help protect you from
some internet-related personal and
advertising injuries.

This covers your costs for responding to
a data breach. This can include things
like hiring a forensic firm to investigate
the data breach, notifying affected
parties, providing credit monitoring and
other costs. When Defense and Liability
coverage is selected, this also covers
you if you’re sued as the result of a data
breach. We’'ll pay to protect you by
defending you in a lawsuit and paying a
judgment up to your limit.

WHY YOU SHOULD ADD THIS

You'll get coverage that can help protect
you in the event a loss costs more than
your limits, or it's not covered by your
underlying policies.

Even if you never make mistakes,
there's always a chance that you could
still face a lawsuit. Get the help you
need if things go wrong.

This extends some personal and
advertising liability protections to your
online activities on your website, your
chat room, and your bulletin board.

Any business that handles Personally
Identifiable Information (PIl) could be
subject to a data breach claim. Even if
you never use computers, you could still
have paper files and other records that,
if lost or stolen, can lead to a data
breach. This helps take care of this cost
if that happens.

Acknowledged and Accepted By

Signature of the Insured Date

This is not a guarantee of coverage. Actual premium amounts vary and will depend on an applicant’s individual account
characteristics and coverages and limits purchased.

This document contains only a general description of coverages that may be provided and do not include all of the terms,
conditions, or exclusions that may apply. Please refer to the actual coverage forms for complete details of terms, conditions,
and exclusions. In the event of any conflict, the terms of an issued policy prevail.

HARTFORD
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Payment Options

DIRECT BILL OPTIONS

Choose one of these four options to pay your bill:

» AutoPay. Sign up for Repetitive Electronic Funds Transfer (EFT) to pay automatically from your bank
account. You'll save on payment fees and get the convenience and peace of mind of automated payments.

» Online. Register at thehartford.com/servicecenter to pay your bill quickly and securely.

» Check. Mail your check and include your payment stub in the envelope we provide.

* Phone. Call us toll-free 866-467-8730 to pay your bill by phone.

PAYMENT BREAKDOWN

The charts below show how we’ll bill you, according to the payment plan you select. We calculate the due
date(s) and minimum amount(s) due based on the anticipated effective date of the policy. Keep in mind that
the dates and amounts could change depending on when the policy is processed.

FULL PAY
DUE DATE PAYMENT AMOUNT
11/06/2023 $630.54

MONTHLY OPTIONS — TOTAL ANNUAL ESTIMATED PREMIUM: $669.65

NUMBER OF

PAYMENTS DUE DATE PAYMENT AMOUNT PAYMENT AMOUNT

Two 11/06/2023 $337.15 — Initial Down Payment $403.65 — Initial Down Payment
04/06/2024 $332.50 $266.00

Four 11/06/2023 $170.90 — Initial Down Payment $204.15 — Initial Down Payment
02/06/2024 $166.25 $166.25
05/06/2024 $166.25 $166.25
08/06/2024 $166.25 $133.00

Ten 11/06/2023 $71.15 — Initial Down Payment $170.94 — Initial Down Payment
12/06/2023 $66.50 $55.59
01/06/2024 $66.50 $55.39
02/06/2024 $66.50 $55.39
03/06/2024 $66.50 $55.39
04/06/2024 $66.50 $55.39
05/06/2024 $66.50 $55.39
06/06/2024 $66.50 $55.39
07/06/2024 $66.50 $55.39
08/06/2024 $66.50 $55.39

This is not a guarantee of coverage. Actual premium amounts vary and will depend on an applicant’s individual
account characteristics and coverages and limits purchased.

This document contains only a general description of coverages that may be provided and do not include all of
the terms, conditions, or exclusions that may apply. Please refer to the actual coverage forms for complete
details of terms, conditions, and exclusions. In the event of any conflict, the terms of an issued policy prevail.

THE
HARTFORD
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Payment Options

CONTINUED
With AutoPay Without AutoPay
Fee: $5 per payment Fee: $8 per payment
DA DUE DATE PAYMENT AMOUNT PAYMENT AMOUNT
Twelve 11/06/2023 $71.15 — Initial Down Payment $71.15 — Initial Down Payment
12/06/2023 $59.85 $59.85
01/06/2024 $59.85 $59.85
02/06/2024 $59.85 $59.85
03/06/2024 $59.85 $59.85
04/06/2024 $59.85 $59.85
05/06/2024 $59.85 $59.85
06/06/2024 $59.85 $59.85
07/06/2024 $59.85 $59.85
08/06/2024 $59.85 $59.85
09/06/2024 $59.85 $59.85

A payment fee is assessed on each payment invoice except where prohibited by law.
Any down payment provided will be withdrawn immediately regardless of down payment date shown.

This is not a guarantee of coverage. Actual premium amounts vary and will depend on an applicant’s individual
account characteristics and coverages and limits purchased.

This document contains only a general description of coverages that may be provided and do not include all of
the terms, conditions, or exclusions that may apply. Please refer to the actual coverage forms for complete
details of terms, conditions, and exclusions. In the event of any conflict, the terms of an issued policy prevail.

THE
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Mandatory disclosure:
INsuring against terrorism

Terrorism Premium: $13

Protecting your business means preparing for risks — even unlikely ones. Your policy includes coverage in the
event of a terrorist attack. In order to offer that coverage, we are required to provide you the following
disclosure about your premiums, coverage and related information.

Terrorism Coverage and Premium

In accordance with the federal Terrorism Risk
Insurance Act (as amended “TRIA”), we are required to
make coverage available under your policy for “certified
acts of terrorism.” The actual coverage provided by
your policy(ies) will be limited by the terms, conditions,
exclusions, limits, and other provisions of your
policy(ies), as well as any applicable rules of law.

The portion of your premium attributable to terrorism
coverage is shown above or in the premium section(s)
of this quote proposal or binder.

Definition of Certified Act of Terrorism

A “certified act of terrorism” means an act that is
certified by the Secretary of the Treasury, in
accordance with the provisions of TRIA, to be an act of
terrorism under TRIA. The criteria contained in TRIA for
a “certified act of terrorism” include the following:

1. The act results in insured losses in excess of $5
million in the aggregate, attributable to all types of
insurance subject to TRIA; and

2. The act results in damage within the United States,
or outside the United States in the case of certain air
carriers or vessels or the premises of a United States
mission; and

3. The actis a violent act or an act that is dangerous
to human life, property or infrastructure and is
committed by an individual or individuals acting as part
of an effort to coerce the civilian population of the
United States or to influence the policy or affect the
conduct of the United States government by coercion.

Note to Producer on TRIA: The premium for terrorism coverage and the TRIA disclosures above must be
provided to the insured or prospect at the time of quoting. If you are not using this quote proposal, you can use
The Hartford’s stand-alone TRIA disclosure form for quotes and binders, which is available on the EBC or from

the company.

Disclosure of Federal Share of Terrorism
Losses under TRIA

The United States Department of the Treasury will
reimburse insurers for 80% of insured losses that
exceed the applicable insurer deductible.

However, if aggregate industry insured losses under
TRIA exceed $100 billion in a calendar year, the
Treasury shall not make any payment for any portion of
the amount of such losses that exceeds $100 billion.
The United States government has not charged any
premium for their participation in covering terrorism
losses.

Cap on Insurer Liability for Terrorism Losses

If aggregate industry insured losses attributable to
“certified acts of terrorism” under TRIA exceed $100
billion in a calendar year, and we have met, or will
meet, our insurer deductible under TRIA, we shall not
be liable for the payment of any portion of the amount
of such losses that exceed $100 billion. In such case,
your coverage for terrorism losses may be reduced on
a pro-rata basis in accordance with procedures
established by the Treasury, based on its estimates of
aggregate industry losses and our estimate that we will
exceed our insurer deductible.

In accordance with the Treasury’s procedures,
amounts paid for losses may be subject to further
adjustments based on differences between actual
losses and estimates.

THE
HARTFORD
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